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Western Watersheds Project (“WW?”) appeals the district court’s grant of
summary judgment in favor of the United States Bureau of Land Management
(“BLM”) in WW’s action challenging BLM’s issuance of a final Cave Valley and
Lake Valley Watersheds Restoration Plan Environmental Assessment (“EA”),
which sought to reduce fire risks and improve habitats for greater sage-grouse by
removing trees and vegetation in eastern Nevada. WW argues that the EA violates
the National Environmental Policy Act (“NEPA”) by failing to take a “hard look”
at the Restoration Plan’s potential effects on the greater sage-grouse and its habitat,
by inadequately considering the cumulative impacts of the Restoration Plan with
past, present, and future projects in and around the project area, and by failing to
analyze the potential impacts of the project’s rangeland improvements. Because
WW has not shown that the EA 1s deficient under NEPA, we affirm.

We review the district court’s grant of summary judgment de novo. Lands
Council v. McNair, 629 F.3d 1070, 1074 (9th Cir. 2010). Because judicial review
of agency decisions under NEPA 1s governed by Section 706 of the Administrative
Procedure Act, we will uphold the agency’s action “unless it is ‘arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.”” Id.
(quoting 5 U.S.C. § 706(2)(A)). Our review “is limited to the question of whether
the agency took a ‘hard look’ at the proposed action as required by a strict reading

of NEPA’s procedural requirements.” Bering Strait Citizens for Responsible Res.
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Dev. v. U.S. Army Corps of Eng’rs, 524 F.3d 938, 947 (9th Cir. 2008). “[W]e must

299

defer to an agency’s decision that is ‘fully informed and well-considered,’” but we

299

will not overlook “a ‘clear error of judgment.”” Blue Mountains Biodiversity
Project v. Blackwood, 161 F.3d 1208, 1211 (9th Cir. 1998) (first quoting Save the
Yaak Comm. v. Block, 840 F.2d 714, 717 (9th Cir. 1988); then quoting Marsh v.
Oregon Nat. Res. Council, 490 U.S. 360, 378 (1989)).

1. We first find unpersuasive WW’s claim that BLM violated NEPA’s
requirement to take a “hard look™ at the Restoration Plan’s cumulative
environmental impacts. NEPA requires that an EA’s cumulative impacts analysis
include “a sufficiently detailed catalogue of past, present, and future projects, and
provide adequate analysis about how these projects| ]| and differences between the
projects” might impact the environment. Lands Council v. Powell, 395 F.3d 1019,
1028 (9th Cir. 2005). BLM has met this standard.

The EA tiers to prior NEPA analyses in the Ely Proposed Resource
Management Plan (“RMP”)/Final Environmental Impact Statement (“FEIS”) and
the Final Programmatic Environmental Impact Statement on Vegetation
Treatments Using Herbicides on Bureau of Land Management Lands in 17
Western States (“Vegetation PEIS™). These documents discuss the potential

cumulative impacts of activities occurring within the Ely District, including

“[c]onservation plans for greater sage-grouse,” as well as “large, regional-scale
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trends and issues” related to chemical treatments, prescribed fire, and mechanical
treatments and their effects on vegetation. Because these prior analyses cover
larger regions, they note that site-specific analyses will be necessary in future
projects covering more narrowly defined areas. WW argues that BLM failed to
provide such site-specific analysis in the Restoration Plan’s EA. We disagree.

The EA discusses projects occurring within and around the Restoration
Plan’s project area. Within the EA’s “Cumulative Impacts” section, the EA
explicitly states that BLM reviewed a prescribed “Cumulative Effects Study Area,”
which includes “the entire Cave Valley and Lake Valley Watersheds and nearby
areas within the surrounding watersheds.” The EA discusses several current and
future plans, many of which could affect sage-grouse and its habitat.

The EA also addresses potential effects of the Restoration Plan on
sage-grouse and its habitat. The document makes clear that a goal of the
Restoration Plan is the “[iJmprove[ment of] sage grouse habitat,” and concludes
that sage-grouse would benefit from the project. The EA recognizes possible
harms to sage-grouse and implements its own mitigation measures to address these
harms and to support its conclusions concerning potential impacts.

The EA also provides a chart analyzing the desired future condition (“DFC”)
of sagebrush—the primary habitat and source of food for sage-grouse—compared

to current condition percentages and the current condition percentages’ differences
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from the DFC within the Cave and Lake Valley Watersheds. The EA demonstrates
how the proposed action’s resulting percentages concerning sagebrush conditions
would be an improvement from current condition percentages within the project
area, moving the condition of sagebrush closer to the DFC. The EA states that the
analysis of the impacts of the proposed action is based on the assumption that the
objectives for the treatment units would be met through the implementation of the
Restoration Plan’s primary or adaptive management actions, and explains that it is
reasonable to expect that the objectives would be met based on the results from
past treatments.

WW argues that the EA does not address the cumulative impacts of two past
projects that occurred within small areas of the Restoration Plan’s project area, the
Lincoln County Sage Grouse Habitat Restoration Project and the South Spring
Valley Sagebrush Habitat Restoration Project. We find WW’s arguments
unavailing, because the EA considers those projects’ impacts in its aggregated
review of past actions. Further, in those projects’ NEPA analyses, BLM
recognized that the projects’ impacts could initially be harmful to sage-grouse
habitat but concluded that the projects’ activities would benefit sagebrush
communities in the long-term.

Furthermore, although the prior projects adopted annual monitoring regimes

to study the effects of their actions on sagebrush—actions which are identical to
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those proposed in the Restoration Plan—any data collected between the time those
projects were implemented and the Restoration Plan’s EA was issued could not
have accurately evaluated BLM’s projected results of those prior actions. The
Restoration Plan’s EA was issued four years after the initiation of the Lincoln
County and Spring Valley Projects. Studies have shown that it can take fifteen
years using reseeding to restore such ranges with the appropriate subspecies of
sagebrush and herbaceous species. The projections in the Spring Valley Project’s
NEPA analysis similarly anticipated that any increase to perennial grasses and
forbs would occur within “5 to 10 years following completion of the proposed
treatment.” In the absence of evidence by WW demonstrating that early
monitoring would nonetheless have been useful, the Court finds that BLM’s failure
to monitor the earlier projects did not render the Restoration Plan’s NEPA analysis
inadequate.

BLM also did not violate NEPA by failing to analyze the cumulative effects
of the future Hamblin Valley Watershed Restoration Plan. Although agencies
generally must address the cumulative impacts of reasonably foreseeable future
projects in a current project’s cumulative impacts analysis, a court can in some
cases defer to the agency’s on-the-record commitment to address the combined
cumulative impacts of both projects in the future project’s cumulative impacts

analysis. See N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 980 (9th Cir.
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2006). BLM has represented to the Court that it will analyze the cumulative
impacts of the Restoration Plan combined with those of the Hamblin Valley project
in the latter’s own cumulative impacts analysis, and i1t will be held to that
commitment. See Salmon River Concerned Citizens v. Robertson, 32 F.3d 1346,
1357 (9th Cir. 1994). We therefore find no violation.

2. WW’s second challenge to the EA on appeal is that BLM violated NEPA by
approving a series of rangeland improvement projects as part of the Restoration
Plan without first taking a “hard look™ at the direct ecological consequences on
sage-grouse of building the projects. WW’s arguments fail. Pursuant to NEPA’s
“hard look” requirement, an agency must prepare an up-front, coherent, and
comprehensive environmental review, Ctr. for Biological Diversity v. U.S. Forest
Serv., 349 F.3d 1157, 1166 (9th Cir. 2003) (citations omitted), and “vague and
conclusory statements, without any supporting data” will not be sufficient, Great
Basin Mine Watch v. Hankins, 456 F.3d 955, 973 (9th Cir. 2006). The EA meets
this standard. The EA provides an adequate baseline analysis of the current
conditions of sage-grouse and sagebrush within the project area. Further, the EA
provides a comprehensive environmental review of the impacts of the Restoration
Plan’s intended rangeland developments. The EA discusses potential negative
impacts to sage-grouse and provides mitigation measures specific to the rangeland

projects. The EA demonstrates that the long-term effect of the rangeland
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improvements will be beneficial to wildlife, with only minor short-term harms,
which are limited by mitigation measures. BLM’s analysis of the rangeland
improvements therefore complied with NEPA.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P.41; 9th Cir. R. 41-1 & -2)
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 08/2013 1
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> Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or

> The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.

. The petition must be accompanied by a copy of the panel’s decision being
challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 08/2013 2
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions

. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing

within 10 days to:

> Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-
0526 (Attn: Jean Green, Senior Publications Coordinator);

» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 08/2013 3
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United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Costper TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: |$ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed

were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk
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