@9/28/2804 13:18 2083448344 ID CONSERVATION LEAG PAGE @1

IN THE UNITED STATES DISTRICT COURT U S MAURTS
g ,P :7 v h [’

FORTHEDISTRICTOFIDAHO et e M

.,,A i n_l ()N 3. 54\

. \ [ 4
L EIDAl0— o

DAHO CONSERVATION LEAGUE, )
S ) CaseNo. cv-04-zso-snBLW
Plaintiff, - )
) ) MEMORANDUM
v. " )  'DECISION AND ORDER
)
ADRTAN BOER dba K&W Dalry )
)
Defendant ‘ )
s a )
INTRODUCTION \

~ The Court has before ita monon to disrniss filed by defendant. The Court

| lheaed oral argument on the motlon on September 21, 2004, and took the IIlOtlQI] h
: ,_-under adwsement As e:\plamed ‘below, the Court will construe the motlon as a
motxon for summary Judgment and will deny the monon |

FACTUAL BACKGROUND
| In th15 1awsu1t plamnﬂ’ Idaho Conservatlon League IcCL) clazms that
' defcndant Adnan Boer, domg busmess as K&W Dairy, must obtain a penmt under
| Ithe Clean A1r Act (CAA) and Idaho s State Implementatlon Plan, before he can.

‘ begm construcnon and operanon of the K&W Dau'y Boer seeks d13rmssa1 of the
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suxt on the ground that as a mattcr of law, he is not subject 10 the CAA and hence -

does not need to obtam a permlt

On October 1, 1999 Boer obtained a siting permit from Gooding County :

authonzmg h1m to constmct a dalry for up to 6,600 animal units near J erome.! On

| Apnl 11 2001 Bocr started construcnon on the dairy’s lagoon. Shortly thcrea‘fter,

| 1e gal ohallenges were: ﬁled to the dan-y s construction in Idaho state court that

_, ummat*‘ly Were rcsolved m Boer s favor,

On August 19 2003 ICL notified the Idaho Departmmt of Enwronmental

| Constmct (PT C) Thc IDEQ respondcd in a letter dated October 30, 2003 statmg

o a8 follows

. Gencr ally spealcmg 1f thc potenhal to emit from the stationary source or
. sources is greater than 100 tons per year of any regulated air pollutam,
2 PTC.is xcqmred Based on available information for the . . K&W .
Dairy, it appears that stat1onary source emissions from [this facﬂny] will
“be below these levels, but itis incumbent upon the owner ot operator to_ :
. make thls detenmna’non '

PAGE

-Quahty (IDEQ) that Boer had vxolated the CAA. by failing to obtzun a Perrmt—to- -

On T anuary 9, 2004 ICL nonﬁcd Boer of its intent to sue under the. CAA,

- and thcn ﬁled thxs su1t on May 26, 2004. ICL’s complaint asserts that the dan‘y

- _“wﬂl. have thc capamty to produce emissions of ammonia, hydrogcn sulﬁdc and

L Boer has stated in his afﬁdavat that he is cons tructmg only 23,720 cow dzury rather

‘ : than the 1a.rger dmry authonzed by hlS siting permit. SeelAffi idavit of Boer, {21 atp. 5:
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{paxticul ate rnatter lO .iini.{:ro"ns in diameter or smaller] in amounts greater than 100
' tons per year 7 See Complamt €36 atp. 11. These potentml emissions, ICL
alleges moger a Icqulrement in the CAA that Boer obtain a PTC before beginning
construcuon and 0perat10n of the dairy.

Boer responded by filing what the Court will construe as a rootion for
summary Judgrnent 2 Boer aIgues that (1) ammonia and hydrogen sulfide are not
part of Idaho s STP, enforceable in a CAA citizen suit, but mstead are toxins
: wholly regulated by the State and hence outside both the CAA and this Court’s
L Sl;lb] ect matter Junsdtcnon (2) the complaint is barred by the statute of hmltattons;.
, | '(3) ICL fa1led to exhaust 1ts adxmmstratxve remedies; (4) ICL is 1mprope1'1y
o aggregatmg potermal ennsswns from the entire dairy rather than 1dent1fymg |
R 'dlscrete sources of emlssmns and (5) ICL is ignoring the IDEQ’s mterpretanons
‘ .'of its own reg o*ulauov.s The Court will consider each of these arguments below.
| ANALYSIS

BN Overv;ew of CAA

The CAA requn‘es the EPA to promulgate health-based standards for certain

'.'ai'r pollutants These standards are called the National Ambient Air Quahty

. 2 The pames had ol obj ection to the Court’s statement at oral argument that the motion
bé convextedtoa motion for supmary judgment. The issues resolved by this declsmn are all

1eoal m nature, concemmg the mterpretatxon of regulatory language.

- Memorandum.l)-eczs_zon & Order - page 3
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Standards (NAAQS) See 42 U S.C. § 7409(a), (b) Each state is rcqu‘ircd under

o j.thc CAA to adop’c a State Implomentatlon Plan (SIP) to saﬁsfy the NAAQS -

qulremcnts See 42 U S. C § 7410(a)(1) Specifically, each state is mandat
under § 7410(a) to adopt a “pla:n whach provides for implementation,
' ..'mamtenance and enforcement” of the ambient air quality standards and o submlt
‘ 1ts SIP to the EPA for approval
B By v1rtue of the States rolcs in devising a strategy and adoptmg an
| .1mp'lementat10n plan [1]t is to the States that the [CAA] assigns mmal and

k pnma:ry res;:vons1b1hty for dec1dmg what ernissions reductions will be reqmred

PAGE

.'fmmwmch sources.” Hallv EPA 273 F.3d 1146, 1153 (9th Cir.2001) (quoting

W'r’zzzman V. Am Truckmg Ass ns, 531 U.S. 457, 470-72 (2001)). The EPA .

o exarmnes thc SIPs to. dctcnmne 1f they include enforceable emission lnmtatlons '

- and othcr contro1 measu:ccs nccessary to attain the NAAQS, as well as tnnetables

. for comphancc 42 U S. C § 7410(&)(2)(A) A SIP, “once adopted by a state and

o apprOVed by the EPA becomes controlling and must be carried out by the state.

.Bay‘view . Metropolztan 366 .F 3d 692, 695 (9th Cir. 2004). The EPA approved
: Idaho S SIP plan on. January 16 2004 See 40 C.F.R. 52.679.
Approved STPs are enforccable by either the State, the EPA, or via citizen

) sults brought undor § 304(3) of the CAA. Bayvzew, 366 F. 3d at 695 42 U.S.C. §

Memat‘ahdum‘Decision;& "_Order —page 4

83




p9/28/2004 13:18 2083448344 ID CONSERVATION LEAG PAGE

o 7604(a) 3 On the other hand state agenc1es “haye exclusive authorty to take
o enforcement aet1on w1th respect to ﬂolahon of state laws and regulanons that are
not pa:t of a federally approved program” 3 Gezraxd Envzronmental Law &

', ..Practzce § 17 13[2][a] atp 17 360 (2004)

Thus 1f ICL is seekmg to enforce state regulzmons that were not mcluded m

B ~. the SIP, thls Court lacks Junsdmnon to hear their complamt If, on. thc other hand

. .the state revulanons sought to be enforced are included in Idaho’s SIP, this Court |

. :‘-'clearly has Junsdxctxon to hear ICL 5 claims under the CAA This threshold issue -

84

must be resolved ﬁrst smoe 1t goes 1o The Court’s suchct matter Junsdmtmn Steel -

»"':Company v, Cztzzens Far a Better Envzronment 523 U.S. 83 (1998)

o2 Idaho s SIP

ICL cla1ms ’that i 1s seelong to. enforce Idaho s SIP, and cla:ms that Boer

B must obtam a PTC pursuant to Rule 201* before he can construct and operate the

--_.dan'y Rule 201 of Idaho s SIP requlres a PTC for the construction or Operauon

3 Wlth regard to cmzen smts § 304 of the CAA gives citizens the authority to.
: commence a civil suit against any person . who is alleged to have violated . , . an emission
.. standard or limitation under this chaptcr ” The phrase “emission standard. or hnutanon 1s
. defined in 42 U.S. C § 7604(1)(4) to inclnde “any apphcabxe State implementation plan approved
by the [EPA] ” . ~

. These reonlanons are. contamed in the Idaho Administrative Code, at § 58 01.01 ot seq
. To avo1d lengthy citations; the Court will drop the 58. .01.01 and refer to the Rules by their last
. threc dxglts and any sub-parts. : . .

Memm dndum Deczszon & Order - page 5
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- “of any stauonary souxee facﬂ1ty, maJ or facility,-or major modification.. . ,unless
the source is exempted 2 ICL clalms that the da:ry isa “staﬂonary source” or
' “facﬂny” w1th1n rhe tenns of Rule 201, and does not fall within any exemiption.

-\ statlonaxy souxce 15 deﬁned as “[alny bu11d1ng, structure, emissions umt

‘or mstallatxon whmh exmts or may emit any air pollutant ” Rule 103 A facﬂuy is "

. deﬁned as- “[a]ll of the pollutant-ennmng actwmes wh1¢h belong to the same » |
'mdustnal groupmg 7 Rule 006 037
. ' These deﬁnmons reqmre that there be emlssmns of an air pollutant ’I’he
| term “e1mss1ons” 1s deﬁned as “[a]ny controlled or uncontrolled release or
' d1scharge mto the outdoor atmoSphere of any air pollutants or combmanon “
‘. .'-'thereof 2 Rule 006 30 The ferm “a1r pollutant” is deﬁned to 1nclude “[a]ny
| substance mcludmc but not l1m1ted to, dust, fume, gas mist, odor smoke vapor
. oollen eoot carbon or pamculate matter or any combma’non thereof.” Rule
'~ 006.04. g
These deﬁmtwns, when read to gether would label the K&W Da.ury asa
‘. “stanonary source or “facﬂlty” 1f acnvmes at the Dalry wﬂl release Jnto the |
- outdoor atmosphere any dust ges, odor, parneulate matter, Or comblnanon thereof

"ICL alleges n 1ts complamt that the Dan'y will release into the outdoor almosphere

- more than 100 tons per year of ammoma hydro gen sulfide, and partxculate matter

- Mem orandicm DeeiSion &~'0rder - page 6
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' Partmulate mattcr 1s Spec;ﬁcally included in the term “air pollutant” whlle
" ._arnmoma and hydro gen sulﬁde clearly come within the termns “gas” and © odor
D1scovery has not yct begun in this case, and hence ICL cannot yet be

irequned to provc these allcganons Boer responds, however, that Rule 201 does
- 'ﬁot requn'e a PTC for exampt activities, and that he is entitled as a matter of Taw 10
'an agncultural exempuon |

| Tne exempuon soucfht by Boer covers “agricultural activities” that would
. 'xllot “equal 'or cxcccd one hund:ed (100) tons per year of any regulatcd air .

o zpollutant ” Rules 220 222 02(f) “The term “regulated pollutam” 15 deﬁned to

- mclude “[1] [a]ny pollutant for which a national ambient air quality standard

: [NAAQS] has bcen promulgated [and] . [2] [a]ny air pollutant hsted in Sectxons

o ';'585 [and] 586 1 Rules 006.82.(2)&(0.

It is und1sputcd that a NAAQS has been promulgated for certain types of
' pamculate matters and that ammoma and hydrogcn sulfide are listed in Secuon |
. *585. ICL. allcoes n 1ts complamt that Dairy activities will emit into the outdoor |
atInOSphere more than 100 tons per year of the regu]ated pollutants of ammoma
: hydxogen sulﬁde and pamculate matter. Thus, ICL has stated a olalm that the

agriculfural cxempti.on do_es_ 'not apply to the Dairy.

'3 The NAAQS regulations ate set forth in 40 C.F.R. part 50.

Memorandum be;ﬁision & Order — page 7
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: Boer’ t-a.ltes issu‘e' w1th thiS analysis on a.number of grounds. First, Boer
: claims that the EPA must have made a mistake when it approved the definition of
o regulated alr pollutant” to mclude those pollutants listed in sections 585 and 586 -
- Boer. pomts out: that the EPA in approvmg Idaho’s SIP, specifically excluded
'_sectlons 5 85 and 586 from 1ts approval Thus, Boer argues, the EPA’s approval of
o hthe deﬁmnon of ‘redulated mr pollutant” to include sections 585 and 586 must
| fh'ave been madvertent and therefore should be d1sregarded,
| It 1s a well estabhshed onncxple of statutory construction that “[a] statute
N shoold be construed 5O that effect is given to all its provisions, 50 that no part will
bc moperatwe of stlperﬂuous voxd or insignificant, and so that one sectlon w1ll
not destroy another unless the provxswn 1s the result of obvious mistake or error.”
| :In re Catapult Entertaznment Inc 165 F.3d 747, 751 (9th Cir. 1999) (quotmg 28
Smger Sutherland Statutory Constructzon, § 46.06 (5th ed. 1992)). This standard -
) ra1ses the 1ssue whether there ‘was an “obvious mistake or error”’ in the EPA s
appr’oval of the, de‘ﬁm'non of ﬁreoulated air pollutant” so that the Court should
" 1"d15regard the mclusxon of secnons 585 and 586 n that deﬁmtton
There would be an obv1ous mistake if the EPA’s cxclus1on of these two
'sect:ons could not be read harmomously with its separate approval of the same

a two secttons At ﬁrst 0lance, the haxmony is hard to find - c).clusmn and approval :

Membran’dum Deoiéioh &.'Or'der —page 8
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S seem 1nherent1y conn adlctory’

On closer msPecuon however, the EPA’s actions make sense. Sectmns 585
| p and 586 axe pan ofa scncs of regulauons by wlnch Idaho controls the exmssmn of N
“'ccrtam hsted “tomc air pollutants ' hese two sectlons set various emission levels
I“'and acceptablc ambleﬁt conccntratlons for a long list of carcinogenic and non- -. : h
: carcmégemc “toxic anr ﬁollutants 2 The exmssmn lcvcls are e*cprcssed in terms of
| po'unds-per-hOur Whil'e the" ambient c.omenlxaﬁonsgxe expressed in terms of
: | mllhgrams per—cublc-meter of air |
Other regulamons in tlns sexies requlre that apphcants demonstrate, befofe
. ’begmnmg constructmn that they are not wolatmg 'rhc émission levels and amb1ent .
concentratlons See Rules 203 3; 210. Exemptxons ‘from these requirements
- Te gardmg “tonc air pollutants” are set forth in Rule 223.
| The EPA spec1ﬁcally e*ccluded these “tox1c air pollutant regulat.iofls‘ froln
I' .1daho’s SIP See 40 CFR.§ 52 679 ‘By. Spcmﬁcally excludmo these sectlons
o (mcludmg scc‘uons 585 and 5 86) frorn the SIP, the EPA tumcd over to the state of E
‘w. . Idaho the respons1b1l1ty for enforcmg the listed emission and ambient .
concemra‘tl on levels.
| Thé EPA did xlét ~-t:;k,e‘ any éétion incbﬁéistent,'vddl this exclusion when it
‘ ::‘zlpprdf;rg:d the';leﬁilitipn .O,,f “lééi;latéd air po.llutant.”' The approval only

. Mesorandum Decision & Order — page 9
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K ncorporated the pollutants hsted in secnons 585 and 586; the approval did not
11ncorporate the emlssmn Ievcls a.nd ambient concentranons Thus, it had no cffect |
".SOn the EPA’s tum-.over of enforcement authonty accomplrshed by the exclusron |
In esseme the deﬁnmonal approval sm1p1y 1dcnnﬁed the list of po]lutants |
: "that would bc cons1dered m determmmg whether the PTC exemptions applied,
' .spec1ﬁca11y thosc cxemptlons béscd on whether the acnv*lty emitted 100 tons of a.
:p ol]u’cam per year Readmg the approval together with the exclusion rcveals ’chat |
. the EPA wrll 1ot bc cnforcmg the pound~pcr~hour emission levels and mxlhgram—
: f"per~cub1c—mcter amb1ent concenu-atmns for the listed toxins, but retains oversrght
B Qf a.c;ti.vities. thzrt,may be emitting‘IOO tons per year of thes’e toxins. There is |
.ri“c;thing'.irraﬁonal‘ ébbu’t the EPA’s r:onﬁrrued interést in the “heavy hitters,” i.e.,
- "thc‘ 'pc‘>'tent:'ial.1yi 1'ar"gé. r:rrritter. . | |
'. ‘Thus, the approval is conr.1stent wrth the exclusion. For that rcaron the
:mccrrporauon of sect1ons 585 and 5 86 in the definition of recrulated air pollutant”
' ..‘cannot be drsregarded Smce sectlon 585 lists ammonia and hydrogcn sulfide, |
| ',both of those pollutants must bc consrdered in calculatmg whcther the Dany js
'enutled to the avncultural act1v1ty cxemptron of Rule 220, The Court therefore
reJects Bocr s argument that ammoma and hydrogen sulﬁde do not count for

| ,purposes of detenmnmg whcther Rule. 220's agncultural exemptlon apphes to

" Memorandzrm -‘Decision & Orde,ré page 10
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.‘ ’-:Boer S Dau'y | |
“ The Court reco gmzes that this mterpretatlon contradicts IDEQ’s -
111terpretat10n of its own reculanons Ordmanly, thls Court must grant substanhal

| : .deference 10 such 1nterpretat1ons Idaho ,Deparﬁnent of Health and Welfare v.

Umted States Dept of Energy, 959 F.2d 149, 152 (9th Cll‘ 1992). However no

| deferencc is due when the IDEQ s interpretation cannot be reconciled with the’
- ‘plam language of the chulatIOIlS Id
~ The IDEQ aIO’ues that thc Court s mtexpretauon 1mproper1y “creates

E federally enforccable tox1c air rules »? See Amicus Brzef of IDEQ at p. 10. The '

‘ | Court dlsagrees As explamed above the EPA d1d not take over enforcemcnt of
. .‘ : Idaho s toxw air rules when 1t approved the deﬁmtlon of “regulated aarpollutant &
| It 51mp1y hsted the pollutants that would bc cons1dered in detenmmng Whether

) PTC c*cempuons would apply The IDEQ cnes 1o authonty that the EPA was
| actmg beyond its authonty i ma.kmg such a. d1st1nct10n The Court therefore
Urants no doference to the IDEQ S- mterpretatmn .
The IDEQ also asserts that fuglhve emlssmns should not be cou:ntcd 1h
detemnmncr whether the 100 ton limit is met for PTC exemption purposes The :
IDEQ notes that ICL’s complamt 1dcnt1ﬁes the particulate matter that w111 be |

enntted by the daer as bemg.oomposcd of “dust a;nd animal dander.” ’I_'hese types

'Memordndurﬁ 'Deei'S-ib}z & Order ~ page 11 |
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B .of pamculates the IDEQ atgues are fugmve emssmns that cannot be eounted m
| determmmg if the da1ry is emlttmg 100 tons of a “regulated air pollutant ”
Once again, the IDEQ s mterpretauon has no basis in the plain language of
,the regula‘aons The deﬁmhon of gulatcd air pollutam ” as discussed above |
' ';mcludes certam types of part1culate matter covered by a NAAQS. The IDEQ cites .‘
, ".the Court to no authonty holdmo that dust aud animal dander cannot as 2 matter of
'law ever fall wﬁlun the terms of aNA.AQS covcnng parnculate matter
| ’Ihe deﬁmnon of "regulated air pollutan ? contams 0o exclusion for fugmve
§ ermssaons whmh are deﬁned as “[t]hose exmsemns which could not reasonably
'A'pass through a stack chlmney, vent, or other functlonally equivalent openmg
~:Rule 006 43 Whl].e IDEQ could have draﬂed regulatlons e:xcludmg ﬁ1g1t1ve
- ermssmns from the dcﬁmtxon of “regulated alr pollutant ” 1t did not do so, and the

: Court cannot re-wnte the reoulatlons

' 5 The NAAQS for pamculate matter sets standards for partnculatc matter thh an
: acrodynamlc diameter less than or equal to a nominal 10 micrometers, and for patticilate matter
* 'with an aerodynamic diameter less thaq or equaltoa nominal 2.5 micrometers. 40 C.F. R. §§
50.6,50.7. There is no evidence: before the Court that duét and animal dander could not, as.a
matter of law ever fall within these NA.AQS regulations.

. d IDEQ’s complamt that’ the Court’s imterpretation will result in a much. greater worlcload
.. . forthe agéncy is certainly a legltxmate factor to take into account in re-drafting the regilations,
L but Isnota factor for this Coun to conslder in mterpretmg the plain language of the regulatlons

' ,Mem orandum Deczsmn & Order - page 12
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3. . Aggregati..ox-i"'
» Boer argues that ICL hésféﬂed to identify drscrctc sources of pollution
B emission on hls dalry Hc asserts that it is unproper to aggregate all ermssmns
: from the da1ry in calculatmo whether the 100 ton Limit has been met for purposes
o :'of the agncu]tural acuvrty excmpnon |
| The C‘cemptlon under Rule 220 may be used by owners or operartors to
' e;rempt certam sources ﬁom the requrrement to obtam a [PTC].” The Rule goes
: on to deﬁne “sourocs” as the cqu1pment or activity being exempted.” In tlns case
- .the acuVIty bemg oxcmpted is “aancultural actlvmes a8 set forth in Rule "
| 220. OZZ(f) The term “agncultural actmncs” 1s deﬁned n Rule 007. 02 to mcludc -
. “the u_s.ua], and custom_ary z_rctmnes ... of raising 11'vcstook foruse and .
: :cohsumption 3 T |
- ~ To brmg thrs ful] crrole Rulc 220 allows owners to exempt certam
' sources Which mclude “agncultural activities” defined very broadly to mcludc
| 4 “‘the usual and customary activitiés of ra1smg hvestock ” Boer would deﬂnc the
word source” very narrowly to include only dlscretc emission sources ~ .
| ..pr.csumably such as barns-' sheds~ Iaooons ctc. that could not be aggregatcd and
' must be con31dered separatcly Howcver 8s seen from a review of the regulatory

| language above Boer i3 dcﬁmtlon 13 undulyrestncnve In fact, a source” s - -

Mem dfandum De’cision & Order - page 13
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. "'deﬁﬁéd."qtﬁtef ’broa‘dlir’.- | Just ho.W'broadly, the Court need not determnine. It is
' enough to hold at this carly stage of the litigation that ICL’s complairit should not
“be dlsrmssed for faﬂmg to be more precise in identifying sources of polluuon
' “',  ermssmn at fhe Dalry ‘The Court will leave for future resolution just how prec1se
} ICL must bc to ulumatcly prevaﬂ
4 §tatute gf Lxmit:_m ons
| | Boer argucs that a two -year statute of limitations apphes The Court
' :dlsaorces If a statute of lmntauons 1s applicable, it is the ﬁve-ycar statute set
forthin 28 .S, C. §2462. See Sierra Club v. Chevron USA. Ine., 834 F.24 1517
o ‘(9th Cir. 198 7) (applymg thm statute 1n.analogous Clean Water Act case).
The quahfymg language in the precedmc sentence is mtendcd to emphasme

_‘that the Court 1s not holdmg that the ﬁve-year statute applies here but only that -

. .a.pply. |

- 5 . Exhgz st'on'.“
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' Accbrdin-g"tc) Boer, ICL should have appealed the IDEQ’s rejection of its ¢laim in .'

" the lettcr datéd October'E'}.O‘ 2003 Howevcr the very agency whose dccision Boer

1 says must bc appealcd IDEQ says there was nothing to appeal: “[IDEQ’S]

| adzmmstratlve contestcd case,’ ? See Brief of. IDEQ atpp. 12-13. The Court agrees. -

The letter d1d not rise to the level of an order or official determination of any kmd ;

iadv1.s ory l-ctter dOes not consntute an agency ac’uon that can be appealcd by an )

-and hence tri ggered no exhausmon requlrement

o 6. , "Qggclgg ion

ICL is allegmg v1olat10ns of the Idaho SIP and thus this Court has subJ ect

. matter _]UrlSdICthIl of this, case under the CAA. Ammoma hydrogen sulﬁde and

_ pamculates mcludmg dust and animal dander are “regulated air pollutants” that-

count toward the calcu]atmn of the 100 ton limit set forth in the agncultural

acnv1ty e*{emptxon of Rule 220 “The allegations of ICL’s complamt are

. :Mem omndum Deczswn & Order -~page 15

sufficiently detmled The Court will reject Boer’s statute of Imuta‘aons and

ORDER.

In accor‘dance w-:ith the Mcmorandum Decision set forth above,

NOW THEREFORE IT IS HER.EBY ORDERED, that the motxon to dlSII]ISS
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(docket no. 6) construed as a motlon for summary judgment, is DENIED

DATED thls 27'h day of September 2004 .
B. L WINMILL ‘ |
Chief Ju Qge_, United States Dmtnct Court

._Mempi'andum-bfecisfoﬁ- & Order —page 16




