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United States District Court, D. Idaho.
WESTERN WATERSHEDS PROJECT, Plaintiff,
V.

K. Lynn BENNETT, Director Idaho State Office,
Bureau of Land Management, et a., Defendants.
No. Civ. 04-0181-S-BLW.

Aug. 1, 2005.

Background: Organizationa plaintiff brought ac-
tion challenging Bureau of Land Management's
(BLM's) issuance of grazing permits for allotments
on public rangeland. Plaintiff filed motion for in-
junction, and BLM moved to dismiss.

Holdings: The District Court, Winmill, Chief
Judge, held that:

(1) BLM violated NEPA by failing to consider the
cumulative impactsin asingle NEPA document and
by failing to conduct a meaningful cumulative im-
pacts analysis;

(2) BLM was required to prepare an environmental
impact statement (EIS);

(3) BLM violated Federal Land Policy and Manage-
ment Act's (FLPMA'S) requirement that the
agency's action be consistent with the land use plan;
and

(4) preliminary injunction was warranted.

Motion to dismiss denied; motion for preliminary
injunction granted.

West Headnotes
[1] Public Lands 317 €=17

317 Public Lands
3171 Government Ownership

317k17 k. Pasturage and Hay. Most Cited
Cases
Organizational plaintiff, whose three timely mo-
tions to stay and one untimely motion were denied
by Bureau of Land Management (BLM), had no
further administrative remedies to pursue and thus
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satisfied the exhaustion requirement with respect to
challenge to BLM's issuance of grazing permits for
allotments on public rangeland.

[2] Environmental Law 149E €~>689

149E Environmental Law
149EXI11 Judicial Review or Intervention

149Ek677 Scope of Inquiry on Review of

Administrative Decision
149Ek689 k. Assessments and I mpact

Statements. Most Cited Cases
An agency's decision not to prepare an environ-
mental impact statement (EIS) under National En-
vironmental Policy Act (NEPA) is reviewed under
the Administrative Procedure Act's (APA) arbitrary
and capricious standard. National Environmental
Policy Act of 1969, § 102, 42 U.S.C.A. § 4332.

[3] Environmental L aw 149E €~-583

149E Environmental Law
149EXI1 Assessments and Impact Statements
149Ek580 Preliminary Assessment or Report
149Ek583 k. Sufficiency. Most Cited
Cases

Environmental Law 149E €~=605

149E Environmental Law
149EXI1 Assessments and Impact Statements

149Ek598 Adequacy of Statement, Consider-

ation, or Compliance
149Ek605 k. Proceedings; Certification

and Approval. Most Cited Cases
Under National Environmental Policy Act (NEPA)
regulations, the public must be given an opportun-
ity to comment on draft environmental assessments
(EAs) and environmental impact statements (EISs).
40 C.F.R. § 1500.1(b).

[4] Environmental Law 149E €583

149E Environmental Law
149EXI1 Assessments and I mpact Statements
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149EKk580 Preliminary Assessment or Report
149Ek583 k. Sufficiency. Most Cited
Cases
National Environmental Policy Act (NEPA) re-
quires that environmental assessment (EA) contain
a cumulative impact analysis; cumulative analysis
must be more than perfunctory, and it must provide
a useful analysis of the cumulative impacts of past,
present, and future projects. National Environment-
a Policy Act of 1969, § 2 et seq., 42 U.S.CA. §
4321 et seq.

[5] Environmental Law 149E €583

149E Environmental Law
149EXI1 Assessments and I mpact Statements
149Ek580 Preliminary Assessment or Report
149Ek583 k. Sufficiency. Most Cited

Cases
Bureau of Land Management (BLM), which, after
preparing four environmental assessments (EAS),
issued grazing permits for 28 allotments on public
rangeland, violated National Environmental Policy
Act (NEPA) by failing to consider the cumulative
impacts in a single NEPA document and by failing
to conduct a meaningful cumulative impacts analys-
is; substantial questions existed about the cumulat-
ive environmental impact of increasing grazing on
21 of 28 allotments in the face of widespread viola-
tions of FRH (fundamentals of rangeland health)
regulations and a dramatic decline of a sensitive
species. 40 C.F.R. § 1508.25.

[6] Environmental Law 149E €594

149E Environmental Law
149EXI1 Assessments and Impact Statements

149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compli-
ance with Requirements

149Ek594 k. Negative Declaration; State-

ment of Reasons. Most Cited Cases
If an agency decides not to prepare an environment-
al impact statement (EIS), it must supply a convin-
cing statement of reasons to explain why a project's
impacts are insignificant. National Environmental
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Policy Act of 1969, § 102, 42 U.S.C.A. § 4332.
[7] Environmental Law 149E €~2589

149E Environmental Law
149EXI1 Assessments and I mpact Statements

149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compli-
ance with Requirements

149Ek589 k. Significance in General.

Most Cited Cases
To prevail on a claim that an agency violated its
duty under National Environmental Policy Act
(NEPA) to prepare an environmental impact state-
ment (EIS), a plaintiff need not show that signific-
ant effects will in fact occur; it is enough for the
plaintiff to raise substantial questions whether a
project may have a significant effect on the envir-
onment. National Environmental Policy Act of
1969, § 102, 42 U.S.C.A. § 4332.

[8] Environmental L aw 149E €~>588

149E Environmental Law
149EXI1 Assessments and Impact Statements

149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compli-
ance with Requirements

149Ek588 k. Impacting Human Environ-

ment. Most Cited Cases
Preparation of an environmental impact statement
(EIS) is mandated where uncertainty as to effects
on the human environment may be resolved by fur-
ther collection of data or where the collection of
such data may prevent speculation on potential ef-
fects. 40 C.F.R. § 1508.27(b)(5).

[9] Environmental Law 149E €--595(2)

149E Environmental Law
149EXI1 Assessments and Impact Statements
149Ek584 Necessity for Preparation of State-
ment, Consideration of Factors, or Other Compli-
ance with Requirements
149Ek595 Particular Projects
149Ek595(2) k. Land Use in General.
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Most Cited Cases

Bureau of Land Management (BLM) was required
to prepare an environmental impact statement (EIS)
that would evaluate the re-issuance of grazing per-
mits for 28 alotments on public rangeland where
substantial uncertainties existed as to the environ-
mental effects of increasing or maintaining grazing
over nearly half of the rangeland and where it was
reasonable to anticipate a cumulatively significant
impact on the environment. National Environmental
Policy Act of 1969, § 102, 42 U.S.C.A. § 4332; 40
C.F.R. § 1508.27(b).

[10] Public Lands 317 €&=17

317 Public Lands
3171 Government Ownership

317k17 k. Pasturage and Hay. Most Cited
Cases
Under Federal Land Policy and Management Act
(FLPMA), grazing permits must be consistent with
resource management plans (RMPs) that govern all
aspects of public land management. Federal Land
Policy and Management Act of 1976, § 302(a), 43
U.S.CA. § 1732(a); 43 C.F.R. 88 1601.0-5(b),
4100.0-8.

[11] Public Lands 317 €217

317 Public Lands
3171 Government Ownership

317k17 k. Pasturage and Hay. Most Cited
Cases
Bureau of Land Management (BLM), which issued
grazing permits for 28 allotments on public range-
land, violated Federal Land Policy and Manage-
ment Act's (FLPMA'S) requirement that the
agency's action be consistent with the land use plan,
which required BLM to ensure that wildlife protec-
tion took priority over increases in grazing levels;
BLM's management guidelines were discretionary
and were have been adopted without the monitoring
required by the resource management plan (RMP).
Federal Land Policy and Management Act of 1976,
§ 302(a), 43 U.S.C.A. 8§ 1732(a); 43 C.F.R. 88
1601.0-5(b), 4100.0-8.
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[12] Environmental Law 149E €=5700

149E Environmental Law
149EXI1I1 Judicial Review or Intervention
149Ek699 Injunction

149Ek700 k. In General. Most Cited
Cases
While an injunction does not automatically issue
upon afinding that an agency violated National En-
vironmental Policy Act (NEPA), the presence of
strong NEPA claims gives rise to more liberal
standards for granting an injunction; if environ-
mental injury is sufficiently likely, the balance of
harms will usually favor the issuance of an injunc-
tion to protect the environment. National Environ-
mental Policy Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

[13] Environmental Law 149E €701

149E Environmental Law
149EXI111 Judicial Review or Intervention
149Ek699 Injunction

149Ek701 k. Preliminary Injunction. Most
Cited Cases
Preliminary injunction staying Bureau of Land
Management's (BLM) issuance of grazing permits
for allotments on public rangeland was warranted
where court was faced with, not only violations of
National Environmental Policy Act (NEPA), but
also violations of Federal Land Policy and Manage-
ment Act (FLPMA) and, according to the BLM's
own findings, violations of the FRH (fundamentals
of rangeland health) regulations, which occurred
simultaneously with the decline in the population of
a sensitive species. National Environmental Policy
Act of 1969, § 2 et seq., 42 U.S.C.A. § 4321 et seq.

*1219 Laurence J. Lucas, Law Office of Laurence
J. Lucas, Todd C. Tucci, W. Alan Schroeder,
Schroeder & Lezamiz Law Offices, L.L.P., Boisg,
ID, for Plaintiff.

Deborah A. Ferguson, US Attorney's Office, Boise,
ID, Craig A. Pridgen, Tahoe City, CA, for Defend-
ants.
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MEMORANDUM DECISION and ORDER
WINMILL, Chief Judge.
INTRODUCTION

The Court has before it motions filed by WWP (1)
for injunction, (2) for partial summary judgment,
and (3) to file an amended complaint. The Court
also has before it a motion to dismiss and motion to
strike filed by the BLM, and a motion to intervene.
The Court heard oral argument on May 17, 2005,
and the motions are now at issue. For the reasons
expressed below, the Court will grant WWP's mo-
tions, deny the motions filed by the BLM, and grant
in part the motion to intervene.

*1220 FACTUAL BACKGROUND

Plaintiff WWP challenges the BLM's issuance of
grazing permits for allotments on the Jarbidge Re-
source Area. WWP contends that the BLM's issu-
ance of the permits was arbitrary and capricious un-
der the Administrative Procedures Act (APA) be-
cause the BLM failed to follow the requirements of
the National Environmental Protection Act (NEPA)
and the Federal Land Policy and Management Act
(FLPMA).

The BLM has divided the public lands it manages
into administrative segments known as Resource
Areas. See43 C.F.R. § 1601.0-5. The Jarbidge Re-
source Area (JRA) comprises about 1.7 million
acres of land in southern Idaho. Congress has re-
quired that each Resource Area be governed by a
Resource Management Plan. See43 U.S.C. 88
1701-84. The BLM manages the JRA according to
the terms of the Jarbidge Area Resource Manage-
ment Plan and its accompanying Environmental Im-
pact Statement and Record of Decision (JRA RMP-
EIS), completed in 1987.

To manage cattle grazing, the BLM has created
grazing allotments that cover the entire JRA. Re-
cently, the BLM renewed ten-year grazing permits
for 28 of these allotments, and it is that action that
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WWP challenges here. WWP seeks to halt the F%az-
: : L 1
ing to improve the condition of the rangeland.

FN1. On two other alotments, Inside
Desert and Poison Butte, the BLM had not
issued a Final Grazing Decision at the time
of the argument and hence those two allot-
ments are not at issue here.

When the JRA RMP-EIS was issued in 1987, it de-
scribed a bleak landscape. Only 16% of the range-
land was in “fair” or better condition, while 48%
was in “poor” condition. See RMP-EIS Appendix
Table F-2. Recognizing that grazing was part of the
problem, the RMP ROD stated that “wildlife goals
and watershed needs will be satisfied prior to al-
lowing increases in livestock use.”See RMP ROD
atp. [-3.

In the same vein, the RMP ROD stated that in-
creased grazing “would not be authorized unless
monitoring studies indicate that the basic soil, ve-
getation and wildlife resources are being protected
and additional forage is available.” 1d. at p. I-7.
Consistent with this, the RMP-EIS directs that
“Ip]riority for habitat management will be given to
habitat for listed and candidate Threatened, En-
dangered, and Sensitive species.” Id. at p. I1-87.

One of the sensitive species designated by the BLM
in the JRA is the sage grouse. Sage grouse were
“originally spread over most of the [JRA] area.”

See Simplot EA at p. 3-58. More recently,
however, the BLM has observed that their numbers
have declined dramatically: “Over the last 20 to 50
years there has been an 85% reduction in the num-
ber of sage grouse male attendance at known leks ...
and a subsequent overall population reduction.” 1d.
The number of occupied leks “decreased 37% over
the last 20 to 50 years.”ld. The causes of this de-
cline include “overgrazing of sagebrush habitats,”
aong with wildfires, habitat fragmentation,
drought, invasion of exotic plants, and conversion
of sagebrush habitat to agriculture. Id.

The alarming decline of the sage grouse is occur-
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ring at the same time that the BLM is documenting
problems with the JRA rangeland. Since 1999, the
BLM has determined that all 28 of the grazing al-
lotments at issue here fail to meet the ecological
standards of the Fundamentals of Rangeland Health
(FRH). Seed3 C.F.R. § 4180.1 (2003). These regu-
lations set minimum criteria for the condition of en-
vironmental resources, requiring, for
example,*1221 that watersheds and riparian areas
be in proper functioning condition, id. at §
4180.1(a), that water quality meets legal standards,
id. at § 4180.1(c), and that adequate habitat is being
maintained for wildlife, id. at § 4180.1(d).

For example, after examining 14 allotments-desig-
nated as Crawfish, Three Creek, Antelope Springs,
Cedar Creek, Pigtail Butte, Kubic, Flat Top, Clover
Crossing, Echo Clover, Brackett Bench AMP, Noh
Field, North Fork Field, Winter Camp, and Desert
71-the BLM determined that for each, (1) FRH
standards were not being met and (2) livestock
grazing practices were a significant factor in the
failure to meet those standards.

Despite the deterioration of these 14 allotments
caused by grazing, the BLM has approved in-
creased grazing on 9 of these allotments, and ap-
proved maintaining the past level of grazing on the
other five. No reductions in grazing are planned.

On a 15th allotment-Juniper Butte-the BLM found
FRH violations and concluded that grazing was a
factor in those violations although the BLM could
not determine if it was a significant factor. The
BLM approved an increase in grazing on this allot-
ment.

FN2. In the Brown's Gulch EA, the BLM
notes that in some cases it was “difficult
for the Interdisciplinary (ID) team to de-
termine if current or historic livestock
grazing was the cause [of FRH violations].
In this instance, livestock grazing was lis-
ted as a factor but was not called a signi-
ficant factor in not meeting the [FRH]
Standard.” See EA Dated May 1, 2003, at
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Ch.1, p. 13.

On another 13 allotments-Brown's Gulch, Y ahoo,
Echo Jewett, Bruneau Hills, Echo 4, Echo 5, Camas
Slough, Coonskin, East Juniper Draw, Grassy Hills,
Blackrock Pocket, Cedar Butte/Devil Creek, and
Hallelujah-the BLM found FRH violations but con-
cluded that grazing was not a significant factor in
those violations. For 11 of these allotments, the
BLM has approved an increase in grazing while for
the remaining 2 allotments, the BLM approved
maintaining grazing at past levels.

Before making final decisions on whether to re-
issue ten-year permits for these 28 allotments, the
BLM assessed the environmental impacts of graz-
ing in Environmental Assessments (EAS). The
BLM decided to do four EAs, because the 28 allot-
ments were divided among four permittees. The
four EAs are known as (1) the RCI EA, (2) the Sim-
plot EA, (3) the Brown's Gulch EA, and (4) the
Echo 5 EA.

Because three of the four permittees held permits
for widely-separated allotments, three of the EAs
evaluated allotments that were quite a distance
apart from one another. For example, the RCI EA
evaluated two allotments in the southwest corner of
the JRA, and two others at least 15 miles away in
the northeast corner. The Brown's Gulch EA evalu-
ated allotments separated by over 15 miles. The
eighteen allotments evaluated in the Simplot EA are
scattered randomly throughout the entire JRA.

On the basis of the four EAs, the BLM issued Final
Grazing Decisions renewing the ten-year permits
for each of the allotments. Each of the Final Graz-
ing Decisions contained a similar finding that the
issuance of the permits would not constitute a ma-
jor federal action that would significantly affect the
quality of the human environment, and hence no
Environmental Impact Statement (EIS) would be
necessary.

WWP filed this lawsuit alleging among other things
that the Final Grazing Decisions violate NEPA and
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FLPMA. WWP has now moved for partial sum-
mary judgment on both of these claims, and seeks
to enjoin any grazing on these 28 allotments.
*1222 The BLM has filed a motion to dismiss, and
various ranching entities have filed motions to in-
tervene. The Court will turn first to the BLM's mo-
tion to dismiss and then review the NEPA
issues. s

FN3. The BLM asserts that the Amended
Complaint does not challenge the Brown's
Gulch EA and that this failure bars WWP
from challenging that EA in this case.
WWP has moved to file a Second
Amended Complaint that clearly does
make that challenge, and the Court will
grant that motion under the liberal provi-
sions of Rule 15. The parties had a full op-
portunity to brief all the issues regarding
the Brown's Gulch EA, and did so. Thus,
there is no prejudice to defendants.

ANALYSIS

1. BLM's Mation to Dismiss

[1] The BLM argues that WWP has failed to ex-
haust its administrative remedies. The Court dis-
agrees. WWP filed with the BLM three timely mo-
tions to stay and one untimely motion. The BLM
denied all four motions. WWP has no further ad-
ministrative remedies to pursue and thus has satis-
fied the exhaustion requirement.

The BLM responds that its new regulations require
WWP to file a “timely” motion to stay in order to
satisfy the exhaustion requirement. However, if that
is how the regulation reads, it sets up roadblocks
beyond those approved in Darby v. Cisneros, 509
U.S. 137, 113 S.Ct. 2539, 125 L.Ed.2d 113 (1993)
and hence cannot be applied to WWP.

2. NEPA Standard of Review
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[2] WWP challenges the BLM's decision, contained
in the Final Grazing Decisions, to not prepare an
EIS. An agency's decision not to prepare an EIS un-
der NEPA is reviewed under the APA's arbitrary
and capricious standard. Idaho Sporting Congress
v. Thomas, 137 F.3d 1146 (9th Cir.1998). In de-
termining whether the BLM's decision was arbit-
rary and capricious, the Court must ask whether the
agency has taken a “hard look” at the environment-
al conseguences of its proposed action. Blue Moun-
tains Biodiversity Project v. Blackwood, 161 F.3d
1208, 1211 (9th Cir.1998). Under this deferential
standard, the Court will affirm an agency's decision
that is “fully informed and well-considered.” Id.
However, the Court “must not ‘ rubber-stamp’ ... ad-
ministrative decisions that [it] deem[s] inconsistent
with a statutory mandate or that frustrate the con-
gressional policy underlying a statute.” Ocean Ad-
vocates v. U.S. Army Corps of Engineers, 402 F.3d
846, 858 (9" Cir.2005).

3. NEPA Requires Public I nput

NEPA regulations describe the EA as a “concise
public document.” See40 C.F.R. § 1508.9. The
regulations tell agencies that “public scrutiny [is]
essential.” 40 C.F.R. § 1500.1(b). Accordingly,
agencies are charged to “encourage and facilitate
public involvement in decisions,”id. § 1500.2(d), so
that “environmental information is available to pub-
lic officials and citizens before decisions are
made.” 1d.8 1500.1(b).

[3] The Ninth Circuit has read these regulations to
mean that “the public must be given an opportunity
to comment on draft EAs and EISs.” Anderson v.
Evans, 371 F.3d 475, 487 (9th Cir.2004). Because
the regulations “must mean something,” the Circuit
has held that an agency's failure to obtain any pub-
lic input on a draft EA “violates these regulations.”
Citizens for Better Forestry v. U.S. Dept. of Agri-
culture, 341 F.3d 961, 970 (9" Cir.2003).

Here, the BLM obtained no public input on the
draft Simplot and RCI EAs before issuing the Final
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Grazing Decisions based on those EAs. That failure
violates NEPA under the Ninth Circuit case law
cited above.

*1223 4. NEPA Requires Cumulative |mpacts
Analysis

[4] The EA must contain a cumulative impact ana-
lysis. Kern v. U.S. BLM, 284 F.3d 1062, 1075 (9t

Cir.2002). A “cumulatively significant impact” is
an impact on the environment that results from “the
incremental impact of the action when added to
other past, present, and reasonably foreseeable fu-
ture actions regardless of what agency ... or person
undertakes such other actions.” 1d. Cumulative im-
pacts can result from individually minor but col-
lectively significant actions taking place over a
period of time. Ocean Advocates, 402 F.3d at 868.

Moreover, in considering cumulative impacts, an
agency must provide “some quantified or detailed
information; ... [g]eneral statements about possible
effects and some risk do not constitute a hard look
absent a justification regarding why more definitive
information could not be provided.” Id. This cumu-
lative analysis “must be more than perfunctory; it
must provide a useful analysis of the cumulative
impacts of past, present, and future projects.” Id.

[5] In this case, the cumulative impacts analysis re-
quired by NEPA was especially important. The four
EAs examined almost half of the JRA-their analysis
covered about 800,000 acres of the 1.7 million acre
JRA. Yet, as discussed above, each EA analyzed
widely separated allotments. The BLM decided that
each EA would analyze only the allotments grazed
by a single permit holder. Those holders often held
permits for allotments many miles apart. The result
was that the four EAs analyzed grazing impacts
over a huge swath of land in a patchwork-quilt
manner that was not driven by any environmental
imperative.

By choosing this mode of analysis, the BLM wasin
danger of “dividing a project into multiple
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‘actions,” each of which individually has an insigni-
ficant environmental impact, but which collectively
have a substantial impact.” Native Ecosystems
Council v. Dombeck, 304 F.3d 886, 894 (9t
Cir.2002). The only way the BLM could avoid this
problem would be to engage in a detailed cumulat-
ive impacts analysis.

It failed to do so. The only cumulative impact ana-
lysisin each EA read as follows:

The analysis did not identify any known significant
cumulative or secondary effects (EA Section IV
Environmental Consequences). Outside this project
area, additional Standards and Guidelines Assess-
ments, determinations and subsequent decisions
will be made, potentially resulting in changes in
livestock management actions, stocking levels and
seasons of use. However, those actions in combina-
tion with this decision are not cumulatively signi-
ficant impacts.

See Final Grazing Decision for Smplot Allotments
dated July 21, 2004,at p. 5.

This is just the type of perfunctory analysis criti-
cized in Ocean Advocates. A much more detailed
cumulative impact analysis was required because
(1) the 28 allotments being evaluated comprised al-
most half of the JRA; (2) the population of a sensit-
ive species, the sage grouse, was in steep decline in
the JRA; (3) the BLM's own analysis identified
grazing as a factor in the decline of the sage grouse;
(4) FRH violations exist on all 28 allotments at is-
sue; (5) the proposed action-the renewal of the
grazing permits-would authorize an increase in
overall grazing; and (6) the EAs were, like a horse
withFRulnders, hampered by arestricted field of vis-
ion.

FN4. This decision will later refer back to
these six factors. To avoid repeating them,
the decision will simply reference them as
“the six factors.”

*1224 Indeed, these six factors require not only that
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the BLM conduct a more detailed cumulative im-
pacts analysis, but also that it conduct that analysis
in a single document. NEPA requires that the
“analysis be done in a single document when the re-
cord raises ‘substantial questions' about whether
there will be ‘significant environmental impacts
from the collection of anticipated projects.”
Klamath-Siskiyou Wildlands Center v. Bureau of
Land Management, 387 F.3d 989, 999 (9'[h
Cir.2004); 40 C.F.R. § 1508.25(a)(3) (directing that
actions with “similarities that provide a basis for
evaluating their environmental consequences to-
gether” should be evaluated in a single evaluation).

Here, the six factors listed above certainly create
“substantial  questions” about whether the
“collection of anticipated projects,” i.e., the re-
issuance of permits for 28 allotments, will have a
significant environmental impact on the JRA. There
is a substantial question regarding the linkage
between grazing, FRH violations, and the decline of
a sensitive species. Moreover, each is widespread-
the grazing, the FRH violations, and the sage
grouse decline are not limited to isolated pockets of
the JRA, but are rather spread throughout its reach.
When the environmental consequences are spread
so widely, only a comprehensive review can accur-
ately evaluate the true impacts. Under the Ninth
Circuit authority cited above, the BLM must com-
bine the NEPA analysisinto a single study.

The BLM argues that “this case is about the signi-
ficant increase in forage production on the [JRA]
that has occurred over the last 30 years....” See
BLM Briefat p. 1. The BLM estimates that “in some
areas, forage has increased approximately 300%
following the seeding of crested wheatgrass.” |d. at
p. 2.

Y et despite this increased forage, all 28 of the allot-
ments at issue have FRH violations, and the sage
grouse isin steep decline. While the increase in for-
age is beneficial, it is a means to an end-a means of
curing FRH violations and stemming declines in
wildlife populations-not the end itself.
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The BLM also notes that according to recent BLM
studies, 94% of the JRA isin “Fair” to “Excellent”
condition, a vast improvement over the 24% exist-
ing in 1987. Id. at p. 14. This study was con-
ducted by Patricia Courtney, a Range Technician
for the BLM. She reached these conclusions after
studying 15 allotments. See Courtney Declaration
a3, p. 2

FN5. The new designations for
“Fair,” “Good,” and “Excellent” are, re-
spectively, “Mid-Seral,” “Late Seral,” and
“Potential Natural Community.”

The Court has three concerns with this study. First,
it covers just over half of the 28 allotments at issue
here. Second, it studies only small samples of cer-
tain pastures within those 15 alotments. Third, its
results appear inconsistent with broader studies in
the record.

For example, Courtney studied sites in the East Ju-
niper Draw, 71 Desert, and Bruneau Hills allot-
ments to reach her conclusion that the rangeland
was improving in 2002-2003. Id. However, the
BLM's own studies in 2002 of these three allot-
ments cast doubt on Courtney's conclusions.

In 2002, the BLM conducted an Allotment Assess-
ment for each of these three allotments. Attached to
each of those Assessments is a one-page document
entitled Allotment Summary Sheet. It contains a
summary of the total acres in Poor, Fair, Good, and
Excellent condition.

For the East Juniper Draw allotment, 78% of the al-
lotment was in Poor condition, 22% was in Fair
condition, and no acres were in Good or Excellent
condition. *1225 AR at 203695. The Summary
Sheet for the 71 Desert allotment was much the
same: 74% in Poor condition, 8% in Fair condition,
and no acres in Good or Excellent condition. AR at
102847.  Consistent with these findings, the
Bruneau Hills Summary Sheet shows 66% of its
acres in Poor condition, 34% in Fair condition, and
no acres in Good or Excellent condition. AR at
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201876.

These figures indicate very little has changed since
the bleak assessment of the JRA EIS-RMP in 1987.
This analysis is only confirmed by the decline of
the sage grouse and the continuing FRH violations.

The BLM also asserts that each Final Grazing De-
cision specifically addressed the FRH violations
and proposed mitigation measures for the specific
allotments being reviewed. That is certainly a step
in the right direction. From the Court's review of
the record, it is apparent that the BLM and its Inter-
disciplinary Team have worked hard to craft mitig-
ation measures for each allotment. The Court cer-
tainly does not mean to denigrate those efforts.
However, even the BLM does not argue that the
mitigation measures will be immediately effective.
In the interim, grazing is increasing, putting in-
creased pressure on the rapidly declining sage
grouse population.

There is also areal question about the whether the
mitigation measures will actually be implemented.
For example, the BLM states in the Simplot EA that
an “optimum level” of a crucial mitigation meas-
ure-monitoring-“would be dependent on funding.”
See Simplot EAat p. 2-6.

FN6. While the Simplot EA was prepared
by a private company, Dynamic Corpora-
tion, the BLM essentially adopted it in the
Final Grazing Decision dated July 21,
2004.

Most importantly, however, the BLM's incremental
allotment-by-allotment approach leaves it unable to
answer a simple, yet crucial, question: What is the
cumulative environmental impact of increasing
grazing on 21 of 28 allotments in the face of wide-
spread FRH violations and a dramatic decline of a
sensitive species? That question cannot be
answered because nobody has looked at the big pic-
ture here.

The BLM argues that grazing is not being in-
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creased, and is in fact reduced by 8% in the Final
Grazing Decisions. The BLM arrives at this figure
by comparing the grazing levels approved in the Fi-
nal Grazing Decisions with the actual grazing levels
ayear earlier.

The problem with this analysis is that the BLM has
authorized past grazing increases by issuing Tem-
porary Nonrenewable Permits (TNRs) without com-
plying with NEPA or FLPMA. If the grazing levels
authorized by the Final Grazing Decisions in the 28
allotments at issue are compared with the last levels
authorized by a NEPA document, grazing has in-
creased by 83%. That is the most accurate compar-
ison in a NEPA review. The BLM's comparison, in
contrast, begins with a blind acceptance of years of
TNR grazing increases that were never properly
evaluated. The Court therefore rejects the BLM's
argument that grazing has dropped by 8%.

5. Conclusion on Sufficiency of EAs Under NEPA

The Court finds that the BLM violated NEPA (1)
by failing to consider the impacts in a single NEPA
document and (2) by failing to conduct a meaning-
ful cumulative impacts analysis. Because of this,
the decision of the BLM to issue permits on the 28
allotments at issue here was arbitrary and capri-
cious under the APA.

This finding raises two issues. First, if the BLM is
to prepare a single analysis, *1226 should it be an
EA or an EIS? Second, is WWP entitled to injunct-
ive relief pending completion of the NEPA study?
The Court will turn to the first question immedi-
ately, and will answer the second question after
resolving the FLPMA claim.

6. Isan EI S Required?

[6] NEPA requires that an environmental impact
statement (EIS) must be prepared for every “major
federal action significantly affecting the quality of
the human environment.” 42 U.S.C. § 4332(2)(C).
If an agency decides not to prepare an EIS, it must
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supply a “convincing statement of reasons’ to ex-
plain why a project's impacts are insignificant. Blue
Mountains, 161 F.3d at 1212. “The statement of
reasons is crucial to determining whether the
agency took a ‘hard look’ at the potential environ-
mental impact of a project.” 1d.

[7] To prevail on aclaim that an agency violated its
statutory duty to prepare an EIS, a “plaintiff need
not show that significant effects will in fact occur.”
Id. It is enough for the plaintiff to raise “substantial
guestions whether a project may have a significant
effect” on the environment. Id.

In making this determination, the Court relies on
NEPA regulations, promulgated by the Council on
Environmental Quality (“CEQ"), to guide the re-
view of an agency's determination  of
“significance.” Seed40 C.F.R. § 1508.27. Whether
there may be a significant effect on the environ-
ment requires consideration of two broad factors:
“context and intensity.” Seed0 C.F.R. § 1508.27;
42 U.S.C. § 4332(2)(C). Context refers to the set-
ting in which the proposed action takes place. Id. at
§ 1508.27(a). Intensity means “the severity of the
impact.” 1d. at 8 1508.27(b).

These regulations contain a non-exclusive list of
ten factors that the Court may consider in determin-
ing the intensity issue. The Circuit has held that one
of these factors may be sufficient to require prepar-
ation of an EIS in appropriate circumstances.
Ocean Advocates v. U.S. Army Corps of Engineers,
402 F.3d 846 (9" Cir.2005).

A. Uncertainty

[8] One of the “intensity” factorsis “[t]he degree to
which the possible effects on the human environ-
ment are highly uncertain....” 40 CF.R. 8
1508.27(b)(5). “Preparation of an EIS is mandated
where uncertainty may be resolved by further col-
lection of data or where the collection of such data
may prevent speculation on potentia ... effects. The
purpose of an EIS is to obviate the need for specu-
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lation....” Ocean Advocates, 402 F.3d at 870.

[9] Even assuming the accuracy of the BLM's as-
sertions, this case presents substantial uncertainties.
The BLM asserts that forage has increased substan-
tially, yet widespread FRH violations continue. The
BLM asserts, in Courtney's study, that the range-
land condition has dramatically improved, yet the
sage grouse population continues to decline. These
startling contrasts arise even under the BLM's view
of the case, and create substantial uncertainties as
to the environmental effects of increasing (or main-
taining) grazing over nearly half of the JRA. This
factor therefore favors an EIS.

B. Reasonable Anticipation of Cumulatively Signi-
ficant mpact

Another factor in evaluating “intensity” is whether
“the action is related to other actions with individu-
aly insignificant but cumulatively significant im-
pacts. Significance exists if it is reasonable to anti-
cipate a cumulatively significant impact on the en-
vironment.” 40 C.F.R. 8§ 1508.27(b)(7). This lan-
guage makes it clear that the Court need not find
that cumulatively significant* 1227 impacts actually
exist so long as it is “reasonable to anticipate” that
they exist. Certainly the six factors satisfy this anti-
cipation test, and thus this factor also supports the
preparation of an EIS.

C. Conclusion on Significance and the Need for
an IRS

The discussion above shows that the intensity of the
proposed action raises substantial questions about
whether it is significant. While questions regarding
one of the factors may be enough to trigger the pre-
paration of an EIS, Ocean Advocates, supra, here
there are substantial questions regarding two of the
factors. The Court therefore finds that the BLM
must prepare an EIS that will evaluate the re-
issuance of permits on the 28 allotments at issue
here.
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7. FLPMA

[10] FLPMA directs the BLM to develop and main-
tain comprehensive Resource Management Plans
(RMPs) that govern all aspects of public land man-
agement, including grazing administration. 43
U.S.C. 8§ 1712 (2000). Grazing permits must be
consistent with RMPs. 43 U.S.C. § 1732(a); 43
C.F.R. § 1601.0-5(b), 4100.0-8. RMPs constrain
grazing permits by determining where grazing will
or will not be allowed and by setting environmental
standards that all grazing permits must meet. See
id. § 1732(a) (requiring management “in accord-
ance with the [RMPg]”); id. § 1752(c)(1)
(conditioning renewal of grazing permits on lands
remaining available for grazing in accordance with
RMPs).

[11] As discussed above, the BLM manages the
JRA pursuant to the JRA RMP-EIS. That document
is designed to order priorities, and it clearly places
wildlife interests ahead of grazing increases:
“IW]ildlife goals and watershed needs will be satis-
fied prior to allowing increases in livestock use.”
See RMP-ROD at p. I-3. To drive home this point,
the JRA RMP-EIS states that increased grazing
“would not be authorized unless monitoring studies
indicate that the basic soil, vegetation and wildlife
resources are being protected and additional forage
isavailable.” Id. at p. I-7. If any doubt remained, it
was clarified by the direction that “[p]riority for
habitat management will be given to habitat for lis-
ted and candidate Threatened, Endangered, and
Sensitive species.” |d. at p. 11-87.

The BLM argues that these provisions merely list
discretionary guidelines rather than mandatory re-
quirements. The Court disagrees. The plain lan-
guage of the provisions speaks in terms of require-
ments, not suggestions. For example, the JRA
RMP-EIS does not suggest that priority for habitat
management “may” be given to habitat for Sensit-
ive species-rather, it requires that such priority
“will” be given.

The BLM also argues that the land use plan provi-
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sions are not enforceable under Norton v. Southern
Utah Wilderness Alliance, 542 U.S. 55, 124 S.Ct.
2373, 159 L.Ed.2d 137 (2004). That case, however,
dealt with claims that an agency had failed to act,
while this case involves agency action that is incon-
sistent with the land use plan. On that point, Norton
stated that agency action inconsistent with the plan
“can be set aside as contrary to law pursuant to 5
U.S.C. §706(2)." Id. at 65,124 S.Ct. 2373.

There is no doubt that the sage grouse, a sensitive
species, isin rapid decline, and that FRH violations
exist on all the allotments. Under these circum-
stances, the JRA RMP-EIS requires the BLM to en-
sure that wildlife protection takes priority over in-
creasesin grazing levels.

The BLM argues that it did act to protect wildlife
by adopting Management Guidelines in the EAs
that approved the *1228 increased grazing levels.
The Court disagrees for two reasons.

First, these Guidelines are discretionary. The title
“Guidelines” demonstrates that they are goals, not
requirements. As an example, one Guideline sug-
gests that monitoring should be done, but then qual-
ifies that by noting that the “optimum level” of that
monitoring “would be dependent on funding.” See
Smplot EAat p. 2-6. This is not a mandatory mitig-
ation measure. Moreover, the actual grazing prac-
tices are changed year-to-year in the Annual Graz-
ing Plans for each permit without public input.
Thus, a requirement one year could be downgraded
to a mere suggestion the next.

Second, the Guidelines have been adopted without
the monitoring required by the JRA RMP-EIS. The
monitoring requirements are triggered by the de-
cline in a sensitive species combined with continu-
ing FRH violations. Y et the Allotment Assessments
show that for many allotments where the BLM has
found FRH violations caused by livestock grazing,
the BLM has failed to do any monitoring for sensit-
ive species.

For example, the BLM has approved an increase in
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grazing for the Cedar Creek, Pigtail Butte, Flat
Top, Noh Field, North Fork Field, Winter Camp,
and Desert 71 alotments. For each of these allot-
ments, as discussed above, the BLM has found
FRH violations, and found that grazing is a signi-
ficant factor in those violations. The BLM has also
found on each of these allotments that “[a] humber
of species presently designated as sensitive species
are present in the allotment.” See, e.g., Allotment
Assessment for 71 Desert Allotmentat p. 12.

All of these findings require, under the JRA RMP-
EIS, that the BLM conduct monitoring for sensitive
species before approving increased grazing.
However, that monitoring has not been done. Each
of the Allotment Assessments for the allotments lis-
ted above contain an identical statement that “for
the most part, the allotment has not been inventor-
ied for sensitive species.” |d. Moreover, this failure
may continue in the future since, as discussed
above, an “optimum level” of monitoring “would
be dependent on funding.” See Smplot EAat p.
2-6.

For al of these reasons, the Court finds that the
BLM has violated FLPMA's consistency require-
ment-that is, the requirement that the agency's ac-
tion (the BLM's approval of the grazing permits) be
consistent with the land use plan (the JRA RMP-
EIS). The Court will therefore grant WWP's mation
for partial summary judgment on its fifth claim for
relief.

8. Injunctive Relief

A moving party is entitled to a preliminary injunc-
tion if it demonstrates that it is likely to succeed on
the merits and may suffer irreparable injury, or that
serious questions exist on the merits and the bal-
ance of hardships tips in its favor. See Self-
Realization Fellowship Church v. Ananda, 59 F.3d
902, 913 (9th Cir.1995). The two tests are not sep-
arate but represent a sliding scale in which the re-
quired probability of success on the merits de-
creases as the degree of harm increases. 1d.“ Under
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any formulation of the test, the plaintiff must
demonstrate that there exists a significant threat of
irreparable injury.”  Oakland Tribune, Inc. v.
Chronicle Publishing Co., 762 F.2d 1374, 1376
(9th Cir.1985).

[12] In the NEPA context, “irreparable injury flows
from the failure to evaluate the environmental im-
pact of a major federal action.” High Serra Hikers
Assoc. v. Blackwell, 390 F.3d 630, 641 (ch
Cir.2004). While an injunction does not automatic-
ally issue upon a finding that an agency violated
NEPA, “the presence of *1229 strong NEPA claims
gives rise to more liberal standards for granting an
injunction.” 1d. If environmental injury is suffi-
ciently likely, the balance of harms will usually fa-
vor the issuance of an injunction to protect the en-
vironment. Id.

[13] Here, serious environmental concerns are ar-
rayed against substantial commercial interests. The
same dilemmawas faced in High Serra. There, the
district court had to determine whether commercial
packers in two wilderness areas should be enjoined
from operating while the Forest Service completed
an EIS. The court “crafted a fair and balanced in-
junction that provided for interim relief for the en-
vironment pending compliance with NEPA and did
not drastically curtail the packers' operations.” Id.
at 642-43.

This Court used a somewhat similar balancing ap-
proach in Western Water sheds v. Rosenkrance, Civ.
No. 04-443-E-BLW, Memorandum Decision issued
May 6, 2005. There, the Court gave the parties time
to try to reach an agreement on injunctive relief
rather than imposing such relief immediately.

This case, however, is different from Rosenkrance.
There, the Court was faced with NEPA violations.
Here, the Court is faced with not only violations of
NEPA, but also violations of FLPMA and, accord-
ing to the BLM's own findings, violations of the
FRH regulations. These violations occur simultan-
eously with the decline in the population of a sens-
itive species, another factor not present in Rosen-
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krance.

These circumstances require the immediate issu-
ance of an injunction. The Court will therefore en-
join al grazing on the 28 allotments at issue until a
single EIS is completed and a Record of Decision
or Final Grazing Decision is rendered thereon.

FN7. With regard to the motion to inter-
vene, the Court will, consistent with past
decisions, permit the intervention for rem-
edy purposes only. With regard to the
BLM's motion to strike WWP's declara-
tions on the ground that this case is limited
to the administrative record, the Court did
not rely on those declarations in any way
and will therefore deny the motion.

ORDER

In accordance with the Memorandum Decision set
forth above,

NOW THEREFORE IT IS HEREBY ORDERED,
that the motions for partial summary judgment
(docket nos. 72 & 81) filed by plaintiffs are GRAN-
TED.

IT IS FURTHER ORDERED, that the motion for
preliminary injunction (docket no. 86) filed by
plaintiffs is GRANTED and that al grazing is
hereby enjoined on the 28 allotments at issue here
in the Jarbidge Resource Area until the BLM com-
pletes a single comprehensive EIS on the 28 allot-
ments and a Record of Decision or Final Grazing
Decision is rendered thereon.

IT IS FURTHER ORDERED, that the motion to
dismiss (docket no. 97) is DENIED.

IT IS FURTHER ORDERED, that the motion to
strike (docket no. 99) is DENIED.

IT IS FURTHER ORDERED, that the motion to in-
tervene (docket no. 100) is hereby GRANTED IN
PART AND DENIED IN PART. It is granted to the
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extent it seeks intervention for remedy purposes but
isdenied for all other purposes.

IT IS FURTHER ORDERED, that the motion to
file Second Amended Complaint (docket no. 102) is
GRANTED and the *1230 Clerk of the Court is dir-
ected to file the Second Amended Complaint.

D.ldaho,2005.
Western Watersheds Project v. Bennett
392 F.Supp.2d 1217, 61 ERC 1856
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