
 
 
Via Electronic Mail & Certified Mail, Return Receipt Requested 
 
       November 20, 2014 
 
The Honorable Sally Jewell 
Secretary  
U.S. Department of the Interior 
1849 C Street, NW  
Washington, DC 20240 
Email: exsec@ios.doi.gov 
 
Mr. Daniel M. Ashe 
Director 
U.S. Fish and Wildlife Service 
1849 C Street, NW  
Washington, DC 20240 
Email: dan_ashe@fws.gov 
 
 RE: 60-day notice of intent to sue over violations of Sections 4 of the 

Endangered Species Act (“ESA”) relating to the November 20, 2014 
Decision to List the Gunnison Sage Grouse As Threatened and to 
Designate Critical Habitat Under the ESA. 

 
Dear Secretary Jewell and Director Ashe: 
 
 I write on behalf of my clients – Dr. Clait E. Braun, WildEarth Guardians, Wild 
Utah Project, and Great Old Broads For Wilderness (“Conservationists”) – to provide 
notice pursuant to 16 U.S.C. § 1540(g) of their intent to sue the U.S. Fish and Wildlife 
Service, the U.S. Department of the Interior, and the agency officials named herein 
(hereinafter referred to collectively as “the Service”), over violations of Section 4 of the 
Endangered Species Act (“ESA”), 16 U.S.C. §§ 1533, 1536. Conservationists notify the 
Service that they intend to sue the Service because the Service has improperly listed the 
Gunnison sage grouse (Centrocercus minimus) as a threatened species under the ESA, 
unlawfully relied on unproven and speculative conservation measures and misapplied 
the policy for the evaluation of conservation efforts (“PECE Policy”), and failed to 
designate sufficient critical habitat necessary for the survival and recovery of the 
Gunnison sage grouse.  79 Fed. Reg. 69192-69310 (November 20, 2014) (“Listing 
Rule”); 79 Fed. Reg. 69312-363 (November 20, 2014) (“CH Rule” or “Critical Habitat 
Rule”).   
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 Dr. Clait E. Braun is a former Avian Research Program Manager for the Colorado 
Division of Wildlife. Dr. Braun led the agency’s research efforts on Gunnison sage 
grouse and Greater sage grouse and their habitats for over 30 years, retiring in 2001. Dr. 
Braun is the author of numerous studies on greater and Gunnison sage grouse published 
in peer-reviewed scientific journals. 
 
 WildEarth Guardians (“Guardians”) is a West-wide non-profit conservation 
organization with over 65,000 members and activists dedicated to protecting the 
wildlife, wild places, wild rivers, and the health of the American West. Guardians has a 
longstanding interest in protecting and restoring the Gunnison sage grouse and its 
habitat rangewide across southwestern Colorado and eastern Utah. 
 
 The Wild Utah Project represents about 400 supporters, and its organizational 
goal is to protect wildlife and improve wildland habitat on Utah’s public lands.  Wild 
Utah Project seeks to achieve its goals through attitude-changing outreach to decision 
makers; citizen participation in ecological fieldwork and advocacy; and bringing best 
science to public land management through our science programs, publications, and 
GIS data and analysis.  Working to improve policies and land management practices for 
both greater and Gunnison sage-grouse habitat has been one of Wild Utah Project’s 
chief programmatic priorities in recent years. 
 
 Great Old Broads for Wilderness is a national organization, based in Durango, 
Colorado, with 5,200 members across all fifty U.S. states.  Our mission is to engage and 
ignite the activism of elders to preserve and protect wilderness and wild lands.  With a 
twenty-five year history of protecting lands in southeastern Utah and southwestern 
Colorado, our organization is particularly concerned about the declining populations of 
sage grouse and the increasing fragmentation, degradation, and loss of sagebrush 
habitat due to agricultural, residential, oil and gas, and infrastructure development. 
 
I. THE ENDANGERED SPECIES ACT  
 
 Enacted in 1973 amid growing concern over the loss of biodiversity stemming 
from “economic growth and development untempered by adequate concern and 
conservation,” 16 U.S.C. § 1531(a), the ESA establishes a comprehensive statutory 
program to protect and conserve imperiled species, their habitat and the ecosystems 
upon which they depend. The ESA establishes a listing process to identify species that 
are “endangered” or “threatened” with extinction, designate their critical habitat, 
develop plans to recover imperiled species, and bars the “take”1 of endangered species 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
   1  Section 9 of the statute prohibits various activities constituting the “take” of all 
endangered species. 16 U.S.C. § 1538(a). The Secretary has expanded this take 
prohibition to apply all threatened species as well. 50 C.F.R. § 17.31(a); see also id. § 
1532(19) (authorizing the secretary to expand the take prohibition to threatened 
species). “Take” means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 
or collect, or to attempt to engage in any such conduct.” Id. § 1532(19). In addition to 
harming individuals, destruction or degradation of habitat can constitute take where it 
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except as authorized under the Act. The “plain intent of Congress in passing the statute 
was to halt and reverse the trend toward extinction whatever the cost.” Babbitt v. Sweet 
Home Chapter of Communities for a Great Or., 515 U.S. 687, 699 (1995) (citing Tenn. 
Valley Auth. v. Hill, 437 U.S. 153, 184 (1978)). 
 
 A species is “endangered” under the ESA if it is “in danger of extinction 
throughout all or a significant portion of its range.” See 16 U.S.C. § 1532(6); 50 C.F.R. § 
424.02(e). A species is “threatened” under the ESA if it is “likely to become an 
endangered species within the foreseeable future throughout all or a significant portion 
of its range.” See 16 U.S.C. § 1532(20); 50 C.F.R. § 424.02(m). The Service is required to 
“list” species of plants and animals as endangered or threatened if it determines that the 
species is facing extinction due to “the present or threatened destruction, modification, 
or curtailment of its habitat or range; overutilization for commercial, recreational, 
scientific, or educational purposes; disease or predation; the inadequacy of existing 
regulatory mechanisms; or other natural or manmade factors affecting its continued 
existence.” 16 U.S.C. § 1533(a)(1)(A)-(E). In making listing decisions, the Service must 
rely “solely on the basis of the best scientific and commercial data available.” See 16 
U.S.C. § 1533(b)(1)(A); 50 C.F.R. § 424.11(b). 
 
 To meet the ESA’s conservation objectives, the Service must also designate 
“critical habitat” for all listed species at the time of listing. 16 U.S.C. § 1533(b)(3). 
Designation of critical habitat must also be based on the best scientific data available, 
and the Service is required to consider the economic and other relevant impacts of such 
a designation. Id. Critical habitat includes “the specific areas within the geographical 
area occupied by the species, at the time it is listed … on which are found those physical 
or biological features … essential to the conservation of the species and … which may 
require special management considerations or protection,” 16 U.S.C. § 1532 (5)(A)(i), 
and unoccupied habitat that is “essential for the conservation2 of the species.” 16 U.S.C. 
§ 1532(5)(A)(ii). 
 
II. THE GUNNISON SAGE GROUSE  
 
 The Gunnison sage grouse is a sagebrush obligate bird presently found only in 
southwestern Colorado and eastern Utah. The bird’s preferred habitat is native 
sagebrush steppe interspersed with native grasses and forbs. The Gunnison sage grouse 
is commonly recognized by its barred tailfeathers, ponytail of thick black filoplume 

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
harasses the species or where it “actually kills or injures wildlife by significantly 
impairing essential behavioral patterns, including breeding, feeding or sheltering.” See 
50 C.F.R. § 17.3. 
 
   2  Conservation means to use all methods and procedures necessary to bring the listed 
species to the point at which protections of the ESA are no longer necessary. 16 U.S.C. § 
1532(3). 
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feathers on breeding males, stout build, ground-dwelling habit, and lek3 mating 
behavior. The elaborate mating ritual of the Gunnison sage grouse is what lends it the 
nickname ‘dancing bird.’ 
 
 The Gunnison sage grouse currently occupies just 7 percent of its historic range, 
and the species has been eliminated from New Mexico and Arizona habitats, as well as 
much of southern Colorado and eastern Utah. 78 Fed. Reg. 2486, 2495 (January 11, 
2013).  See also http://www.fws.gov/mountain-
prairie/species/birds/gunnisonsagegrouse/ (last visited November 11, 2014). In 
addition to this loss of range, scientific research indicates that “[b]ecause of the loss and 
fragmentation of habitat within its remaining range, no expansive, contiguous areas that 
could be considered strongholds (areas of occupied range where the risk of extirpation 
appears low) are evident for the Gunnison sage grouse.” 78 Fed. Reg. at 2495 (citation 
omitted).  
 
 Only seven isolated populations of Gunnison sage grouse persist. None of the 
seven populations is currently above the 5,000-individual Minimum Viable Population 
threshold necessary to maintain an effective population size. In fact, the once-common 
Gunnison sage grouse’s 2014 population is estimated to number fewer than 5,000 
individuals throughout the species’ entire range. 78 Fed. Reg. at 2491. The Gunnison 
Basin population alone was estimated at just over 4,000 total individuals as recently as 
2012. Id. The San Miguel population is made up of six fragmented subpopulations, 
collectively totaling an estimated 172 individuals on nine leks. Id. at 2488, 2493. The 
five remaining subpopulations each have fewer than 50 breeding males. Id. at 2488.  
 
 These reduced numbers have resulted in extinction risk due to inbreeding 
depression for six of the seven remaining populations, and, as acknowledged by the 
Service, “all seven could be losing adaptive ability.” Id. at 2534. This small population 
size and continuing decline in numbers is particularly problematic for the Gunnison 
sage grouse’s ongoing existence where it faces unpredictable events that cause 
population declines such as drought, fire and disease. Id. at 2534.  
 
 The Service recognizes a variety of present or threatened habitat modifications 
(individually and/or collectively) endanger the Gunnison sage grouse rangewide. 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
   3  A lek is a term for areas where male grouse congregate and compete with each other 
through various mating displays to entice females to choose them as a mate. The 
Gunnison sage grouse relies on leks for successful mating. Grouse exhibit extremely 
strong lek affinity, meaning grouse return to the same lek each year. Grouse leks occur 
only in very specific areas and are prone to disturbance from activities that take place at 
relatively large distances, such as oil and gas well drilling and other loud construction 
activities. When such disturbances occur, mating can be hampered, or even totally 
interrupted, with the lek potentially losing all productivity and the lek population 
decreasing until it is completely abandoned. As a result of various anthropogenic 
activities in and around Gunnison sage grouse leks, the species has abandoned affected 
sites in some cases, which has contributed to localized extirpations of populations.  
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Permanent conversion of sagebrush habitat into residential developments is a 
particularly severe threat in the Gunnison Basin, which is home to the single largest 
remaining population of Gunnison sage grouse. 78 Fed. Reg. at 2495-2497. Recent data 
show that 49% of occupied habitat in the Gunnison Basin has already been impacted by 
residential development.  Id.  Data also shows that in the foreseeable future, increasing 
housing densities in already-developed habitats is likely to affect a cumulative total of 
64% of occupied habitat. Id.   
 
 Oil and gas development is also a current or potential threat in the San Miguel 
Basin, Monticello-Dove Creek, and Crawford population areas. 78 Fed. Reg. at 2512.  A 
number of other factors recognized by the Service, including but not limited to roads, 
transmission lines, livestock grazing, invasive plants, fences, fire, and climate change 
also threaten the continued survival of the species. 78 Fed. Reg. at 2495-2514. 
 
 The Service’s review of extant conservation efforts indicates they are “not 
adequate to address the primary threat of habitat fragmentation at this time in a 
manner that effectively reduces or eliminates the threat.” 78 Fed. Reg. at 2516. More 
specifically, the Service recognized that existing regulatory mechanisms at the local, 
state, and federal levels were inadequate to protect the species and that listing of the 
Gunnison sage grouse as an endangered species was necessary. Id. at 2529. Subsequent 
to this draft determination, WildEarth Guardians and Rocky Mountain Wild undertook 
an analysis of local, state and federal regulatory mechanisms in 2014 and submitted this 
report to the Service.4  This report confirmed that extant regulatory mechanisms were 
inadequate to address existing threats, and to protect and recover the Gunnison sage 
grouse.  
 
III. PRIOR EFFORTS TO PROTECT GUNNISON SAGE GROUSE AND ITS HABITAT 

 The Service officially recognized the Gunnison sage grouse as a separate species 
in 2000, and the Service designated it a candidate for listing on January 18, 2000.  On 
January 26, 2000, the U.S. Fish and Wildlife Service received a petition to list the 
grouse under the ESA, and subsequently issued two candidate notices of review, which 
the Service argued amounted to determinations that the Gunnison sage grouse was 
warranted for listing but precluded by higher priority actions.  American Lands Alliance 
v. Norton, 242 F. Supp. 2d 1 (D.D.C. 2003) (opinion vacated in part on reconsideration, 
360 F. Supp. 2d 1 (D.D.C. 2003)).   

 On May 4, 2004, the Service changed the listing priority number for the grouse 
from a 5 to a 2, reflecting a change in the magnitude of the threats facing the bird from 
moderate to high. 69 Fed. Reg. 24,876, 24,881 (May 4, 2004).  These high-magnitude 
threats included habitat loss, fragmentation and degradation from residential 
development, roads and utility infrastructure, energy development, reservoir 
	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
   4  Available online at 
http://www.wildearthguardians.org/site/DocServer/Inadequate_Regulatory_Mechanis
ms_and_the_Plight_of_GSG_R.pdf. (last visited November 11, 2014) 
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construction, inappropriate livestock grazing, drought and habitat conversion. Id. at 
24,881. In May 2004, plaintiffs in American Lands Alliance amended their complaint, 
challenging the Service’s “purported” warranted-but-precluded determination and 
alleging that the decision not to grant emergency listing for the bird violated the 
Endangered Species Act.  Pl.’s 1st Amend. Compl., Am. Lands Alliance v. Norton, 1:04-
cv-00434-RBW, Doc. 7 (D.D.C. May 28, 2004).  On November 14, 2005, the parties filed 
a stipulated settlement requiring the Service to issue a new proposed listing 
determination March 31, 2006.  See 71 Fed. Reg. 19954-982, 19954 (Apr. 18, 2006) 
(Final Listing Determination for the Gunnison Sage Grouse).  On April 18, 2006 the 
Service published a Final Rule finding the Gunnison sage grouse ‘not warranted’ for 
listing, removing it from the Candidate Species list.  Id. 

 On November 14, 2006 a plaintiff coalition, including San Miguel County, 
challenged the Service’s ‘not warranted’ finding.  Cnty. of San Miguel, Colo. v. 
MacDonald, 244 F.R.D. 36 (D.D.C. 2007).  The parties quickly reached a settlement, 
which required the Service to publish a new 12-month finding for Gunnison sage grouse 
by June 30, 2010.  Id. On September 28, 2010, following a six month extension, the 
Service published a 12-month finding concluding that the Gunnison sage grouse was 
“warranted, but precluded” for listing under the ESA, returning it to the Candidate 
Species list. 75 Fed. Reg. 59804-59863 (Sept. 28, 2010).   
 
 On September 9, 2011, in separate but related cases, the U.S. District Court for 
the District of Columbia approved a settlement, which required the Service to issue new 
final listing determinations for the Gunnison sage grouse and 251 other species. In re 
WildEarth Guardians v. Salazar, No. 10-377 (EGS), MDL Docket No. 2165 (J.P.M.L. 
2010). Under this settlement, the Service was required to issue a new final listing rule no 
later than May 12, 2014. Id.   
 
 On January 11, 2013 the Service issued a Proposed Rule to list the Gunnison sage 
grouse as an “endangered species” under the ESA, citing existential threats to the small, 
fragmented populations, including ongoing habitat loss due to continued residential 
development, livestock grazing, proliferation of invasive plants, fire, agricultural 
conversion, water developments, climate change, and ongoing creation of roads, 
powerlines, and fences as the reasons for the proposed listing. 78 Fed. Reg. at 2486.  
 
 The Service permits public comments on the proposed rule, and held public 
hearings to collect feedback. Conservationists again notified the Service that Gunnison 
sage grouse populations remain small and fragmented, and confront existential threats 
to their continued survival, including from rural subdivision and development, disease, 
fires, oil and gas development, livestock grazing, and other threats.  Guardians granted 
the Service’s request for an additional six-month extension for publication of the Final 
Rule, and on November 20, 2014 the Service published a Final Rule designating the 
Gunnison sage grouse as a ‘threatened’ species under the ESA, and a separate Final Rule 
designating Critical Habitat for the Gunnison sage grouse.  79 Fed. Reg. 69192-69310 
(November 20, 2014) (“Listing Rule”); 79 Fed. Reg. 69312-363 (November 20, 2014) 
(“CH Rule” or “Critical Habitat Rule”).   
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III. LEGAL VIOLATIONS 
 

a. Failure to List as Endangered 
 
 The Service’s decision to list the Gunnison sage grouse as threatened instead of 
endangered is arbitrary and capricious, because the Service failed to properly apply the 
ESA’s listing factors, failed to adhere to the best available science, and failed to 
adequately explain why it reversed course (between publication of the Proposed and 
Finals rules) and downgraded the protections afforded the Gunnison sage grouse. 
Moreover, the Service erred in relying on unproven and speculative conservation 
measures in unenforceable agreements. The best available science shows unequivocally 
that the Gunnison sage grouse requires protection as an endangered species, which 
would have the added benefit of precluding further harm through actions the Service 
has now approved through the so-called Gunnison sage grouse Section 4(d) Rule.  See 16 
U.S.C. § 1533(d) (applying the provisions of Section 4(d) only to threatened species).  
 
 In addition, the Service’s decision to list the Gunnison sage grouse as a 
threatened species is legally and factually deficient in the following ways:  
  

• The Service failed to utilize the best scientific data available and failed to 
adequately evaluate the ESA’s statutory listing factors. The best available 
scientific information regarding the status of the Gunnison sage grouse and 
threats to its continued existence, include: 1) an estimated 93 percent reduction 
in the species’ range; 2) ongoing habitat destruction and fragmentation; and 3) 
recent survey data indicating that grouse population numbers are crashing in six 
of seven population areas. These extant threats necessitate a determination that 
the species is currently at risk of extinction and should be listed as an 
endangered species, as the Service determined in the proposed rule.  

 
• The Service failed to adequately consider whether the Gunnison sage grouse 

meets the definition of an endangered species in a “significant portion of its 
range.” The six small, isolated, and fragmented “satellite populations,” including 
Poncha Pass, Cerro-Cimarron-Sims Mesa, Crawford, San Miguel, Dove Creek-
Monticello, and Piñon Mesa, once comprised the heart of the species’ range. 
However, these satellite populations have now experienced the largest percentage 
declines of habitat, leading to a current threat of extinction in each of these 
populations. Accordingly, these six population areas, as well as the 93% of the 
species habitat already lost, qualify as a significant portion of the grouse’s range 
where the species is currently at risk of extinction.  
 

• The Service improperly relied upon unenforceable, unproven and speculative 
conservation plans and strategies in precluding an endangered listing.  
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b. Failure to Designate Adequate Critical Habitat 
 
 The Service failed to designate sufficient critical habitat adequate to recover the 
species, although the information available to the agency presents a strong basis for 
designating critical habitat for the grouse to ensure the species can survive and recover. 
The Service’s failure to do so in this case is arbitrary and capricious. 
 
 Under the Act, Critical Habitat is defined as (1) specific areas occupied by the 
species at the time of listing on which are found those physical and biological features 
essential to the conservation of the species and which may require special management 
considerations; or (2) specific areas not occupied by the species at the time of listing but 
nonetheless deemed essential to the conservation of the species. 16 U.S.C. § 1532 (5)(A).  
The "physical and biological features" essential to the conservation of a species include, 
but are not limited to, cover and shelter; sites for breeding, reproduction, and rearing of 
offspring; areas with sufficient food and water; space for growth; and protected habitat. 
50 C.F.R. § 424.12(b). 
 
 The Service’s Critical Habitat Rule failed to designate adequate critical habitat in 
several important ways, including by excluding “[p]rivate lands enrolled in the 
Gunnison Sage-Grouse Conservation Agreement with Assurances,” 79 Fed. Reg. at 
69313, 69355.  The categorical exclusion of lands subject to Candidate Conservation 
Agreement with Assurances (“CCAA”) is improper because these CCAA are not binding 
and durable measures to protect these lands, and private landowners can dissolve 
unilaterally these agreements at any time without penalty. Upon dissolution, the lands 
formerly enrolled in the CCAA would be open to all forms of development, including 
“adverse modification” that would otherwise be precluded by the Act. Because the 
existence of a CCAA does not provide additional or substantive protections for the lands 
under the agreement, the Service cannot rely on this CCAA to forego designating lands 
as critical habitat if these lands are otherwise essential to the conservation of the species 
and “require special management considerations or protection.” Of course, inclusion of 
any particular land in a CCAA has no bearing on whether the enrolled lands are 
“essential to the conservation of the species.” As all other private, federal and state lands 
surrounding CCAA lands are designated as Critical Habitat, there is no scientific basis 
for exclusion of CCAA lands from Critical Habitat designation. The economic impacts of 
Critical Habitat designation are no different between private lands that have CCAAs and 
those that do not, and therefore there is no economic basis for the exclusion of CCAA 
private lands from the Critical Habitat designation. Therefore, there also is no economic 
basis for the critical habitat exclusions emplaced in the Final Rule. 
 
 Importantly, the Service has determined that “the most substantial threats” to the 
Gunnison sage grouse include “habitat decline due to human disturbance.”  79 Fed. Reg. 
at 69192.  Elsewhere, the Service noted “[h]abitat fragmentation resulting from human 
development patterns is especially detrimental to Gunnison sage-grouse because of their 
dependence on large expanses of sagebrush … and more contiguous sagebrush habitats 
….” Id. at 69208 (internal citations omitted). The Service further concluded, “[l]oss, 
fragmentation, and degradation of this habitat is a major threat and a primary reason 
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for listing the species and designating critical habitat. If alteration of sagebrush habitat 
continues, remnant populations may become extirpated.”  Id. at 69226.   
 
 In excluding lands enrolled in CCAAs from its critical habitat designation – 
including lands that remain vulnerable to subdivision, residential development, and 
other threats due to the nonbinding nature of these agreements – the Service is 
promoting further fragmentation in areas it has previously acknowledged are essential 
to the conservation of Gunnison sage grouse.  Accordingly, the Service unlawfully 
excluded areas subject to the CCAA from its critical habitat designation.   
 

c. Arbitrary and Capricious Reliance on Unproven and Speculative 
Conservation Measures 

 
 The Service also erred in relying on an informal agency policy – i.e., the Policy for 
Evaluation Of Conservation Efforts When Making Listing Decisions, 68 Fed. Reg. 15100 
(March 28, 2003) (“PECE Policy”) – in making its listing decision on the Gunnison sage 
grouse. Conservationists challenge the ongoing use and legality of the PECE Policy, 
facially and as applied in this listing decision. The PECE Policy is designed to side-step 
the cases prohibiting the Service’s reliance on future, voluntary and unproven 
conservation measures in making listing decisions.  See, e.g., Friends of the Wild Swan, 
Inc. v. U.S Fish and Wildlife Serv., 945 F. Supp. 1388, 1398 (D. Or. 1996) (stating that 
the Service “cannot rely upon its own speculations as to the future effects of another 
agency’s management plans”). See also Defenders of Wildlife v. Norton, 258 F.3d 1136 
(9th Cir. 2001); Fed’n of Fly Fishers v. Daley, 131 F. Supp. 2d 1158 (N.D. Cal. 2000); Or. 
Nat. Resources Council v. Daley, 6 F. Supp. 2d 1139 (D. Or. 1998) Sw. Ctr. for 
Biological Diversity v. Norton, No. 98-934 (D.D.C. May 24, 2004); Save Our Springs v. 
Babbitt, 27 F. Supp. 2d 739 (W.D. Tex. 1997); Biodiversity Legal Found. v. Babbitt, 943 
F. Supp. 23 (D.D.C. 1996).  
 
 The PECE policy, however, ignores the requirement that the Secretary consider 
only the “best available science” in making listing decisions, and, instead, validates the 
Secretary’s reliance on unproven conservation agreements. See Friends of the Wild 
Swan, 945 F. Supp. at 1398. Because the PECE Policy allows consideration of 
nonbinding or unenforceable measures to preclude a listing or downgrade a listing from 
endangered to threatened, it is contrary to the ESA.   
 
CONCLUSION 
 
 This letter provides notice that Conservationists will take the necessary steps to 
compel the Service to lawfully protect the Gunnison sage grouse, and meet its 
mandatory duties under the ESA and the APA. If the Service does not act to remedy 
these violations within 60 days, Conservationists will initiate litigation in federal district 
court against the Service concerning these violations.  
 
 Dr. Clait Braun, WildEarth Guardians, Wild Utah Project, and Great Old Broads 
For Wilderness have prepared this notice based on good faith information and belief 
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after reasonably diligent investigation.  However, if any of the foregoing is factually 
erroneous or inaccurate, please notify me promptly to avoid unnecessary litigation.  
Moreover, the U.S. Supreme Court and other courts have often noted that the purpose 
behind the 60-day notice requirement of the ESA and other statutes is to encourage 
settlement discussions among parties and avoid potential litigation.  In that spirit, I 
encourage you to contact Dr. Clait Braun, WildEarth Guardians, Wild Utah Project, and 
Great Old Broads For Wilderness to seek an amicable resolution of this matter.  
Appropriate contact information is listed below. 
 
Dr. Clait Braun 
5572 North Ventana Vista Road 
Tucson, Arizona 85750-7204 
(520) 529-4614 
 
Erik Molvar 
Sagebrush Sea Campaign Director 
WildEarth Guardians  
319 South 6th Street 
Laramie, WY 82070 
(307) 399-7910 
 
Allison Jones, Executive Director 
Wild Utah Project 
824 South 400 West, Suite B-117 
Salt Lake City, UT 84101 
(801) 328-3550 
 
Shelley Silbert, Executive Director 
Great Old Broads for Wilderness 
Box 2924 
Durango, CO 81302 
Office:  (970) 385-9577 
 

Likewise, please feel free to contact me (or have your attorneys contact me), at 
the address and number below.  I look forward to hearing from you.    

 
       Sincerely,  

         
       Todd C. Tucci 
       Senior Attorney 
       Advocates for the West 
       PO Box 1612, Boise, ID 83702 
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       1331 E St. SE, WDC 20003 
       (cell) 208.724.2142 
       ttucci@advocateswest.org 
 
       Attorney for Dr. Clait Braun, WildEarth  
       Guardians, Wild Utah Project and Great 
       Old Broads For Wilderness 


