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BEARS EARS PARTNERSHIP’S MOTION TO INTERVENE

Pursuant to 43 C.F.R. §§ 4.406 and 4.407, Friends of Cedar Mesa dba Bears Ears Partnership (hereinafter “Bears Ears Partnership”) hereby moves to intervene in the above-captioned appeals by the State of Utah, San Juan County, and Kirkwood Oil & Gas LLC (“Kirkwood”). Bears Ears Partnership seeks to intervene in support of the BLM decisions on appeal. Attached hereto as Exhibit 1 is a supporting Declaration of Kenneth L. Wintch.[footnoteRef:1]  [1:  If the Board denies this Motion, Bears Ears Partnership respectfully seeks leave to participate as an amicus curie, pursuant to 43 C.F.R. § 4.406(d). Bears Ears Partnership respectfully requests to be served with a copy of the statement of reasons in these appeals. ] 



BACKGROUND
Kirkwood Resources, LLC; the State of Utah; and San Juan County all appeal a BLM Decision Record cancelling 25 oil and gas leases in San Juan County, Utah (hereinafter “the subject leases” or “cancelled leases”). Kirkwood Resources, LLC, also appeals a decision implementing that Decision Record as to Kirkwood’s leases UTU93731 and UTU93733. The cancelled leases were auctioned in March and December 2018 Oil and Gas Lease Sales but remained suspended during the intervening years, due to multiple legal challenges and a legal settlement with Bears Ears Partnership. None of the subject leases have been developed. After an extensive reevaluation process and further tribal consultation, BLM issued a decision on May 3, 2024 cancelling 25 of the leases under review. BLM explained that the subject leases were improperly issued without adequate National Environmental Policy Act (NEPA) analysis, including proper consideration of the extensive cultural resources at stake. 
The cancelled leases are in an archaeologically significant landscape in the greater Bears Ears region of southeastern Utah, which is the focal point of Bears Ears Partnership’s mission and activities. The subject leases themselves contain over 1,000 sites deemed eligible for listing on the National Register of Historic Places, including cliff dwellings; petroglyph and pictograph panels; ancient “roads”; and Chaco-era (circa 900-1150 A.D.) “great houses.” Countless sites remain undocumented. Beyond this extraordinary density of historic resources, the subject leases also sit amid a massive collection of Ancestral Puebloan earthwork features known as “Berm-Swale Field Systems,” one of the most extensive prehistoric agricultural feature-systems ever documented in the United States. 
Bears Ears Partnership has spent nearly seven years challenging BLM’s decisions to issue these oil and gas leases. The organization participated at every step of the administrative process, including by submitting extensive public comments and serving as a Section 106 consulting party. Bears Ears Partnership ultimately filed two federal court lawsuits challenging BLM’s decision to issue these leases without proper tribal consultation, environmental study, cultural resource analysis, or endangered species consultation, in violation of the National Historic Preservation Act (NHPA), National Environmental Policy Act (NEPA), and Endangered Species Act (ESA). The first case was dismissed without prejudice after BLM voluntarily suspended the subject leases to conduct further environmental analysis. See Friends of Cedar Mesa v. U.S. Dep’t of the Interior et al., Case No. 1:21-cv-00971 (D.D.C.). The second, filed after BLM lifted the lease suspensions, resulted in a settlement agreement requiring BLM to conduct further NEPA, NHPA, and ESA study; engage in further tribal consultation; and solicit additional public comment before deciding whether to reaffirm, modify, or cancel the leases. See Friends of Cedar Mesa v. U.S. Dep’t of the Interior et al., Case No. 1:21-cv-00971 (D.D.C.). That reevaluation process resulted in the cancellation decision on appeal.
LEGAL STANDARD
Intervention is permissible when a motion is timely filed and the moving party “would be adversely affected if the Board reversed, vacated, set aside, or modified the decision” under review. See 43 C.F.R. § 4.406. A party is “adversely affected” if it demonstrates that “it has a legally cognizable interest in the subject matter of the appeal, and a Board decision that changes the agency’s decision will cause or is substantially likely to cause injury to that interest.” Shell Gulf of Mexico, 187 IBLA 290, 291 (2016). 
An organization may rely on adverse effects to its own organizational interests or to the interests of its staff and members. Umpqua Watersheds, Inc., 191 IBLA 1, 6 (2017). When seeking to intervene to protect its own interests, an organization must establish “a nexus between the challenged action and concrete and demonstrable injury to the organization’s mission and ongoing activities.” See Front Range Equine Rescue, 187 IBLA 28 (2016); Board of Pitkin County Comm’rs, 186 IBLA 288, 307–09 (2015). Alternatively, an organization can establish that one or more of its staff or members has a legally cognizable interest, coinciding with the organization’s purpose, that could be adversely affected by the outcome of the appeal. “A legally cognizable interest can include cultural, recreational, or aesthetic use and enjoyment of the affected public lands.” Umpqua Watersheds, Inc., 191 IBLA 1, 6 (2017). 
ARGUMENT
I. Intervention is Proper Because the Motion is Timely.

Bears Ears Partnership first learned of Kirkwood’s appeals by way of email from undersigned counsel on June 14, 2024, who learned of the appeals the same day by way of email from the Southern Utah Wilderness Alliance. The motion to intervene is therefore timely because Bears Ears Partnership filed it within thirty days after it “knew or should have known that the decision[s] had been appealed to the Board.” 43 C.F.R. § 4.406(a). 
II. Intervention Is Proper Because Bears Ears Partnership Would Be Adversely Affected if the Board Reverses BLM’s Decisions. 

Bears Ears Partnership’s own organizational interests, and the interests of its staff, board of directors, and supporters, would be adversely affected if the Board reverses, vacates, sets aside, or modifies the decisions on appeal. See 43 C.F.R. § 4.406(b)(1). Specifically, BLM’s decisions to cancel the subject leases removed the threat of oil and gas leasing and development on the lease parcels. As such, a decision by the Board to reverse BLM’s decisions would revive the threat of leasing and development on these public lands, and threat of harm to the extensive cultural resources in and near the lease parcels, which would harm Bears Ears Partnership’s organizational interests and the interests of its staff, board, and supporters. See Wintch Decl. ¶¶ 12–17, 23–25. 
The subject leases are located in a region currently known as the “Lands Between,” due to its location between Bears Ears, Canyons of the Ancients, and Hovenweep National Monuments. The Lands Between is an ancestral and spiritual home of the Hopi, Zuni, all the Pueblos of the Rio Grande drainage, as well as Nuche (Ute), Diné (Navajo), Paiute, and other Indigenous people, that preserves a history of human occupation dating to at least the Archaic period (6,000 to 1,000 BC). It holds a staggering number of cultural sites and serves as an integral part of a contiguous Indigenous cultural landscape that connects Chaco Canyon, Mesa Verde, Bears Ears, and beyond. 
Bears Ears Partnership has been working to protect the Lands Between for nearly a decade, alongside Indigenous leaders, Indigenous-led organizations, archeologists, and conservation organizations. See Declaration of Kenneth L. Wintch ¶¶ 5–14. The organization’s work includes data collection; research; public education; funding and facilitating site visits; and advocacy efforts. Id. ¶ 9. As just some examples, Bears Ears Partnership has facilitated visits by Tribal leaders and archaeologists to the Lands Between; funded ethnographic and archaeological studies of this landscape; conducted regular presentations to increase public education and understanding regarding the Lands Between; and helped lead a coalition advocating for permanent protection of the “Lands Between.” Id. 
Development of the subject leases would harm Bears Ears Partnership’s ongoing activities in numerous ways. For example, it would impair Bears Ears Partnership’s efforts to conduct, facilitate, or summarize archaeological research in the lease area by resulting in the disturbance of archaeological sites or their natural settings, subsurface deposits, and subtle landscape features, such as ancient “roads”, possible fields, and shrines. Id. ¶ 15. Lease development would impair the organization’s ability to continue advocating for new protective designations for this region, by decreasing its perceived caliber. Id. ¶¶ 11, 13. It would also frustrate the organization’s efforts to improve the visitor experience at cultural sites, by degrading their aesthetic quality and making it more difficult for the public to experience the cultural landscape as prior cultures would have centuries ago. Id. ¶ 13. Development on the lease parcels would also increase the burden on Bears Ears Partnership to monitor cultural sites in the lease area for looting, vandalism, and damage. Id. ¶¶ 12, 14. Thus, Bears Ears Partnership is entitled to intervene to protect its own organizational interests that would be adversely affected if the Board reverses BLM’s decisions. 
The interests of Bears Ears Partnership’s staff and supporters in studying, recreating in, and otherwise enjoying the lands at issue would also be adversely affected if the Board reversed the decisions on appeal. Bears Ears Partnership’s staff and supporters use and enjoy, and intend to continue using and enjoying, the areas within and around the subject lease parcels for activities including hiking, backpacking, photography, river running, and observing the area’s unique archaeology, geology, paleontology, and wildlife habitat. Id. ¶¶ 19, 20–27. They have a great interest in the protection of cultural and natural resources in the subject lease parcels. Id. Lease development would degrade the natural scenery, disturb wildlife, impair natural viewsheds and soundscapes, and destroy or degrade cultural resources, thus injuring the continued use and enjoyment of the area by Bears Ears Partnership’s staff, board members, and supporters—including but not limited to declarant Kenneth L. Wintch. Id. Thus, Bears Ears Partnership is also entitled to intervene to protect the interests of its staff, board of directors, and supporters that would be adversely affected if the Board reverses BLM’s decisions and revives the threat of leasing and development on these public lands. 
CONCLUSION

For the reasons set forth above, the Board should grant Bears Ears Partnership’s Motion to Intervene.
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